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THE WORK OF THE FEDERAL TRADE COMMISSION 
R. S. Ery* 


President Hoover in his annual message to Congress on Decem- 
ber 2, 1930, said: 


I recommend that the Congress institute an inquiry into some as- 
pects of the economic working of these [antitrust] laws. I do not 
favor repeal of the Sherman Act. The prevention of monopolies is of 
most vital public importance. Competition is not only the basis of pro- 
tection to the consumer but is the incentive to progress. However, the 
interpretation of these laws by the courts, the changes in business, es- 
pecially in the economic effects upon those enterprises closely related to 
the use of the natural resources of the country, make such an inquiry ad- 
visable. The producers of these materials assert that certain unfortunate 
results of wasteful and destructive use of these natural resources together 
with a destructive competition which impoverishes both operator and work- 
er can not be remedied because of the prohibitive interpretation of the 
antitrust laws. The well-known condition of the bituminous coal in- 
dustry is an illustration. The people have a vital interest in the conserva- 
tion of their natural resources; in the prevention of wasteful practices; 
in conditions of destructive competition which may impoverish the pro- 
ducer and the wage earner; and they have an equal interest in maintaining 
adequate competition. I therefore suggest that an inquiry be directed 
especially to the effect of the workings of the antitrust laws in these par- 
ticular fields to determine if these evils can be remedied without sacrifice 
of the fundamental purpose of these laws.1 


Prior to that time, and especially since,? many suggestions have 
been offered for the amendment of these laws. Frequently the pro- 
grams offered are based upon the performance of some new function 
by the Federal Trade Commission, for example, the giving of advance 





*Attorney on the staff of the Chief Examiner of the Federal Trade Commission. 
The opinions and point of view of this article are purely personal. 

1In his message delivered on December 8, 1931, the President re-affirmed the 
foregoing views, again commending “the matter to the .consideration of the 
Congress.”’ 

For examples, S. J. Res 87 (introduced by Sen. Steiwer Jan. 22, 1932), H. R. 
7448 (Rep. Lewis, Jan. 11, 1932), and S. 3256 (Sen. Walsh of Mass., Jan. 25, 1932). 

The last named bill, which has been accorded the broad approval of people 
who favor modification of the anti-trust laws to permit stabilization programs, 
provides, among other things, that the giving by the Commission of its approval 
to contracts to merge, acquire stock, fix prices, curtail production, apportion ter- 
ritory, etc., as in the public interest shall exempt such contracts from the appli- 
cation of the anti-trust laws, as long as such approval stands. [t is further pro- 
vided that it shall be presumptive evidence that the contract is in the public in- 
terest, if it result in “fair and reasonable compensation to producers of average 
ability and efficiency, and to labor, and does not result in a selling price of the 
goods or commodities covered thereby in excess of a fair and reasonable price 
based on all fair and reasonable items of cost plus fair and reasonable profit,” 
the burden of proving the contract to be in the public interest being on the pe- 
titioner. 
Mr. Thomas F. Woodlock, contributing editor of the Wall Street Journal, and 
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opinions upon proposed industrial contracts, mergers or plans. The 
American Bar Association at its Memphis convention in 1929 en- 
dorsed such a proposal, and Chairman Butler of the Commerce 
Committee reported sentiment in favor of such a move crystalliz- 
ing quite rapidly at the Atlantic City meeting last October. Mr. 
Gerard Swope, President of the General Electric Co., in discussing 
his recently announced far reaching plan for industry “designed to 
stabilize production and consumption, to minimize unemployment 
and to solve adequately the problem of security for the worker and 
his family in illness, disability, involuntary idleness, old age and 
death,” suggested*® that out of the economic experience of the Ameri- 
can people there should arise an independent and responsible in- 
dustrial structure, operating under the vigilance of an appropriate 
governmental agency, such as, possibly, the Federal Trade Commis- 
sion. Other programs and suggestions too numerous to refer to in 
detail here, have appeared in the papers from time to time, and testi- 
mony developing and exploring various aspects of these questions 
has been adduced before the La Follette subcommittee of the Senate 
Committee on Manufactures, in connection with hearings on the 
establishment of a National Economic Council.‘ 

Such matters, as well as certain important developments in the 





former Interstate Commerce Commissioner, writing in the issue for February 22, 
1932 commends the bill and particularly the foregoing provisions, as restoring 
the medieval concept of a just price and a just wage, “with a strong suggestion 
of the medieval guild system—all perfectly good ethics and therefore perfectly 
good economics.” Removal of the regulative power from the courts acting post 
factum to a commission acting ante factum is also strongly commended. Such a 
bill is also distinctly preferable, Mr. Woodlock suggests, to a bill amending the 
Sherman Act, which needs no amendment but only an interpretation of “restraint 
of trade,” in the light of today’s facts. 

In ‘the Wall Street Journal for April 6, 1932, Mr. Woodlock returns to the 
same general theme, in connection with Justice Brandeis’ dissent in New State 
Ice Co. v. Liebmann, 52 Sup. Ct. 371, 385 (1932). The dissenting opinion contends 
that many people, rightly or wrongly, consider “unbridled competition,” “one 
of the major contributing causes” of our present difficulties, and that the court 
should not close the door to “experimentation” by a state to remold “our eco- 
nomic practices and institutions to meet changing social and economic needs,” 
and questions the economic wisdom or morality of permitting men to add to 
producing facilities of an industry clearly suffering from overcapacity. Mr. Wood- 
lock approves the opinion as accurately picturing “one of the main problems of 
the day, namely, the problem of bringing into some kind of modus vivendi the 
principle of competition and the principle of cooperation. Science and inven- 
tion have imposed upon the world a cooperative system for supplying the world’s 
living . . . One must credit the ‘capitalistic system’ with a tremendous en- 
hancement of the material conditions of human life. The present seeming 
break-down—bankruptcy almost—of the ‘system’ is not in fact of the ‘system’ 
itself, but rather of the non-moral, non-ethical concept of the ‘classical’ economist, 
which has prevailed until recently, under which ‘competition’ has run wild and 
has finally ditched the coach.” 

As reported in the New York Times for September 17, 1931. 

*S. 2390 (December 21, 1931). 
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Commission’s work, suggest that a brief review of the high points 
in its history and present labors, and their significance, may be of 
timely interest. 


BACKGROUND AND History 


The Federal Trade Commission, then, speaking in general terms, 
has for its purpose the prevention of unfair competition in inter- 
state commerce, section 5 of the Federal Trade Commission Act de- 
claring “unfair methods of competition in commerce” unlawful, 
and directing the Commission to prevent their use and proceed 
against those employing such methods where it shall appear to it 
“in the public interest to do so.”*® In the vast field of trade and com- 
merce among the states, in which, excepting only common carriers, 
banks, and the packers and stockyards,® it exercises its jurisdiction, 
its work is directed to forbidding those practices which, through their 
dishonesty, chicanery, fraud, oppression, or inherent tendency un- 
duly to restrain trade, narrow the field and restrict opportunity ; 
while in its investigations of trade and business it seeks to ascertain 
whether or not conditions are present which may indicate the need 
of further action against threatened monopoly or those unfair prac- 
tices outlawed by the Federal Trade Commission Act.’ 

The Commission succeeded the old Bureau of Corporations of 
the Department of Commerce. The Bureau was established in 
1903 as a result of the disclosures of the Industrial Commission, ap- 
pointed a number of years before to investigate abuses incident to the 





'The Senate Bill (S. 4160), as finally reported by the Senate Interstate Com- 
merce Committee in 1914, declared “unfair competition in commerce unlawful” 
and instructed the Commission to take action against the use thereof. This was 
later changed to read “unfair methods of competition,” apparently to avoid any 
chance that the words unfair competition be limited to their frequent common law 
significance of passing off, as explained by Senator Hollis of the Committee, 51 
Cone. Rec., 12145 (1914). The instruction to the Commission to take action 
against such competition was also limited to cases where such action should ap- 
pear to it to be “to the interest of the public,” in order, as explained by Mr. 
Covington, one of the House Conference Managers, to prevent “the Commission 
from becoming a clearing house to settle the every day quarrels of competitors, 
free from detriment to the public, which should be adjusted through the ordinary 
processes of the courts.” 51 Cone. Rec. 14930 (1914). Cf. Fed. Trade Comm. v. 
Klesner, 280 U. S. 19, 50 Sup. Ct. 1 (1929). 

*As to which the Interstate Commerce Commission, the Federal Reserve Board, 
and the Department of Agriculture respectively exercise jurisdiction. 

™T1 conceive it to be, potentially, an expert tribunal, of steady tenure and 
scrupulous judicial poise, firm in the public interest but impartial as between 
the private economic groups affected by its action. I do not look upon it as a 
prosecuting agency, at war with the forces of evil. Where a crusade is necessary, 
as of course it may be at times, the matter should be left to the political branch of 
the Government.” HENpeRsoN, THe Feperat Trape Commission (1924) 341. 

It would appear that the formal procedure under section 5, permitting full 
hearing, briefs, arguments and court review, fully squares with the foregoing 
conception. 
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huge mergers of the period. Its purpose was to make public unde- 
sirable or unlawful conditions disclosed by its investigations of the 
country’s industries and trade and to carry out President Roosevelt’s 
theory of publicity as a deterrent to wrong doing. While the Com- 
mission has much broader powers, it includes as an important part 
of its duties, those of the old Bureau as above described. 

The establishment of the Commission, in 1914, followed, by a 
few years, the decisions of the Supreme Court in the Standard Oil 
and the American Tobacco cases,* in which the Sherman Antitrust 
Law was interpreted to prohibit only such combinations in restraint 
of trade as worked an unreasonable restraint. The feeling at that 
time became widespread that further legislation was required to de- 
fine and regulate the duties and obligations of interstate business 
with reference to possible restraint of trade. A new law or body or 
other appropriate action to accomplish this end was favored in the 
1912 platforms of the Republican, Democratic and Progressive 
parties.® 

In this situation Congress might adopt one of three general 
courses toward national trade: It might (1) repeal the anti- 
trust laws; or (2) recognize, sanction and regulate monopolies 
and near monopolies, with inevitable loss of elasticity in our in- 
dustrial institutions and relations, and increase of government in 
business; or (3) pin its faith to the competitive system, taking such 
measures as might appear necessary to permit that system to func- 
tion to best advantage. In this connection, the Senate Committee on 
Interstate Commerce, reporting in 1913, in response to a 1911 reso- 
lution,’® subsequent to the Supreme Court’s decisions, which directed 
that committee to consider the desirability of changes, if any, in the 
regulation of interstate business, expressed itself unqualifiedly in 
favor of the maintenance of the competitive system, as opposed to 
some other means of protecting the public interest. The Committee 





*221 U. S. 1, 31 Sup. Ct. 502 (1911); 221 U. S. 106, 31 Supt. Ct. 632 (1911). 

*Justice Brandeis, in briefly reviewing the history and scope of the Federal 
Trade Commission Act by way of illuminating his dissent in Fed. Trade Comm. 
v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572 (1919), said of the public state of mind 
at the time the decisions above cited were handed down: 

“The conviction became general in America that the legislation of the past 
had been largely ineffective. There was general agreement that further legislation 
was desirable. But there was a clear division of opinion as to what its character 
should be. Many believed that concentration (called by its opp ts poly) 
was inevitable and desirable; and these desired that concentration should be 
recognized by law and be regulated. Others believed that concentration was a 
sourre of evil; that existing combinations could be disintegrated, if only the 
judicial machinery were perfected; and that further concentration could be 
averted by providing additional remedies, and particularly through regulating 
competition.” 

*S. Res. 98, 62d Cong. 3d Sess. 
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expressed its belief “that the progress of the world depends in a 
large measure upon that fair, reasonable rivalry among men which 
has hitherto characterized the advances of civilization.” In estab- 
lishing the Federal Trade Commission, therefore, Congress founded 
the new legislation upon the considered conclusion of those respon- 
sible for its enactment that it should be based squarely upon the 
preservation of the competitive system as theretofore recognized and 
established in the common law and carried forward in the growth 
and development of the country.” 

In creating the Commission, it was contemplated that its activi- 
ties should supplement those under the Sherman Antitrust Law; 
the Commission’s action was to be preventive and prophylactic and 
to take effect before the Sherman Law could properly be invoked. 
It was felt that if competition were kept on a fair basis, the general 
situation of the country as a whole would take care of itself; that 
monopolistic developments threatening the public interest would 
either not come to pass, or fail to survive in a free field in which 
business enterprises must stand or fall solely by their ability to serve 
the public more efficiently in quality, price and service, rather than 
by their lack of scruple, or by their ability in the exercise of cun- 
ning and adroitness in meeting and overthrowing their competitors.’? 


PoweERS AND DUTIES 


The Commission is charged with the administration in whole or 
in part of three laws. They are—the Federal Trade Commission 





“The Committee stated that the first question presented was whether Con- 
gress should “attempt to maintain competitive conditions in the general inter- 
state commerce of the country where they still exist and to restore such condi- 
tions where they have been destroyed,” or “accept the complete or partial over- 
throw of competition and resort to some other method of protecting the people 
against the power of combination and monopoly.” H. R. Rep. No. 1326, 62d 
Cong. 3d Sess. Its general conclusions were: J 

First, that the Sherman Act should stand as the fundamental law on the 
subject and “that any supplemental legislation for more effective control and reg- 
ulation of interstate and foreign commerce should be in harmony with the pur- 
pose of the existing statute.” 

Second, that, regardless of the merit or lack of merit of such a proposition, 
the time was not ripe for federal incorporation. 

Third, that it was desirable to impose upon persons, copartnerships, cor- 
porations and associations, engaged or proposing to engage in interstate and 
foreign commerce, “further conditions and regulation affecting both their or- 
ganization and the conduct of their business.” 

Mr. Stevens of New Hampshire, in a minority report to the House Bill, 
which did not contain the provision relating to the use of unfair methods of 
competition, added in the Senate, stated: 

“The history of the most successful business combinations shows that the 
chief means these combinations have used to acquire a monopoly or partial con- 
trol of the business field has been by unfair methods of competition. They have 
been able to drive their competitors out of business not by superior efficiency in 
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Act, approved September 26, 1914;'* the Clayton Act approved 
October 15, 1914;'* and the Webb (Export Trade) Act approved 
April 10, 1918.5 

The Federal Trade Commission Act carries forward and en- 
larges the powers and duties of the old Bureau of Corporations; 
confers and imposes also certain powers and duties incident to the 
framing and enforcing of decrees under the Sherman Antitrust 
Law, and also with reference to possible violations of that law; 
charges the Commission with investigation of trade conditions in and 
with foreign countries where combinations or practices may affect 
the foreign trade of the United States; and makes the practice of 
unfair methods of competition in interstate commerce unlawful, 
charging the Commission with the prevention thereof and provid- 
ing it with an administrative procedure using the forms and methods 
employed in proceedings of a judicial and equitable nature, for the 
accomplishment of such purpose. In the report of the Congres- 
sional committee which recommended the creation of the Commis- 
accomplishment of such purpose. Regarding the investigatory 
powers conferred by section 6 of the Act, the Congressional com- 
mittee which recommended the creation of an interstate trade com- 
mission reported : 


It must be remembered that this commission enters a new field of 
governmental activity. The history of the Interstate Commerce Commis- 
sion is conclusive evidence that the best legislation regarding many of the 
problems to come before the interstate-trade commission will be produced 
from time to time as the result of the reports of the commission after 
exhaustive inquiries and investigations . . . It is largely the experience 
of the independent commission itself that will afford Congress the accu- 
rate information necessary to give to the country from time to time the 





the manufacturing of their product, but by securing special advantages and con- 
tracts in the buying of their raw materials and in the distribution and selling of 
their products. Any advantage large corporations have over small corporations 
or individuals through lower costs of production they are entitled to, but they 
should be prevented from an unfair use of the power that comes from their size 
alone.” H. R. Rep. No. 533, part 2, 63 Cong. 2d. Sess. 

And see the report of the House Managers of the Conference Committee, 
which reported the bill enacted into the present law, H. R. Rep. No. 1142, 63 Cong. 
2d. Sess., and the remarks of Senator Cummins and Senator Newlands, among 
others in the Senate. 51 Cone. Rec. 11455. 

In addition to this purpose and the aid to be afforded in the administra- 
tion of the Sherman Act, it was contemplated that the new commission should 
build up a body of administrative law and information “for the use and ad- 
vantage of the government and the business world,” Sen. Rep. No. 597, 63 Cong. 
2d Sess.; and do for interstate trade what the Interstate Commerce Commission 
had done for interstate transportation, Senator Newlands, sponsor of the bill, in 
debate June 25, 1914, 51 Conc. Rec. 11235 (1914). 

1338 Stat. 717 (1914), 15 U. S. C. §41-51. 

M38 Stat. 730 (1914), 15 U. S. C. §12-27 and 44, 18 U. S. C. §412, 28 U. S. C. 
$381-383 and §386-390, 29 U. S. C. §52. 
40 Stat. 516 (1918), 15 U. S. C. §65. 
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additional legislation which may be needed . . . Those facts which ought 
to be the common property and the common knowledge of American busi- 
ness men are for the first time to be gathered and controlled as to their 
publicity by an independent commission. Powers of investigation, safe- 
guarded by proper constitutional limitations, are taken from a now sub- 
ordinate department under the control of the Executive and given to this 
nonpartisan body.1® 


The Clayton Act, which covers a variety of matters, charges 
the Commission with the enforcement of sections 2, 3, 7 and 8. 
These sections, stated in general terms, prohibit price discrimination, 
tying and exclusive contracts and dealings, acquisition of stock in 
competing corporations, and interlocking directorates in corporations 
with capital surplus and undivided profits aggregating more than 
$1,000,000, where the effect may be harmful upon interstate com- 
merce. 

The Webb Act relieves associations of domestic business con- 
cerns, organized for the purposes of export trade, under the Act, 
from the provisions of the antitrust laws in so far as their export 
trade operations are concerned, imposing certain duties on such as- 
sociations with reference to such matters, as the filing of periodic 
reports with the Commission, etc. The prohibition of Section 5 of 
the Federal Trade Commission Act against unfair methods of com- 
petition and the remedies provided are extended by the Webb Act 
to export trade competitors. The Commission is also to take ac- 
tion, if it believes that any association under the Act is violating the 
Sherman Law as to business operations within the United States. 
The powers and duties thus conferred upon the Commission, taken 
together with those already noted under the Federal Trade Com- 
mission Act, i.e., investigations of trade conditions in and with 
foreign countries, constitute the Commission’s export trade work. 

Investigations, many of them elaborate, made and published by 
the Commission and its predecessor, the Bureau’ of Corporations, 
now amount, including war inquiries, to one hundred or more. Ob- 
viously it is impracticable to appraise accurately work of this char- 
acter. In cases in which investigations have revealed the need of 
prosecution under the antitrust laws or additional legislation, the 
investigations may well be considered of great value. Obviously 
also, investigations which disclose that situations in which additional 
legislation was felt to be called for, do not, as a matter of fact, re- 
quire such legislation, and that it would be superfluous or burden- 
some, are likewise of importance. The value of these investigations, 





*H, R. Rep. No. 533, 63 Cong. 2d Sess. 
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for their contribution to the general fund of knowledge in respect to 
the basic industries of the country, is also not to be overlooked. 
Having said so much, and without undertaking to exhaust the 
subject, it may be noted that the investigation of the petroleum in- 
dustry by the old Bureau of Corporations contributed largely to the 
dissolution of the Standard Oil Trust and the passing of the Hep- 
burn Act of 1906, giving the Interstate Commerce Commission ade- 
quate powers to enforce the law against railway rebates and related 
abuses ; that the study of cooperation in American export trade was 
responsible, through conditions disclosed in the foreign field, and the 
recommendations made, for the enactment of the Webb-Pomerene 
Export Trade Act already referred to; and that the inquiry into the 
meat packing industry and the food industries led to a proceeding 
by the Department of Justice which culminated in the Packer Con- 
sent Decree,’? while recommendations made, as a result of the Com- 





"The Commission in its- investigation of the meat packing industry, made at 
the direction of the President, found (as to conditions existing in 1917 and 
1918) that the five big packers, i.e., Swift, Armour, Morris, Cudahy, and Wilson, were 
engaged in combinations, conspiracies and restraints of trade inconsistent with 
the law and public interest; that they had attained so dominant a position that 
they controlled at will the markets in which they bought and in which they sold, 
and, working in combination, “held the fortunes of their competitors in their 
hands.” 

In 1919 the Department of Justice prepared to present to a New York Federal 
grand jury evidence of a combination in the industry concerned as in viola- 
tion of the anti-trust laws, with a view to procuring an indictment. Negotia- 
tions with the Department instituted by the packers resulted in (1) suspension of 
the grand jury proceedings, (2) filing of a petition in the Supreme Court of the 
District of Columbia on February 27, 1920, alleging an unlawful combination, and 
(3) filing on the same day of a consent decree, by which the five packing com- 
panies and others were required, among other things, to: (1) dispose of holdings 
in public stockyards, in stockyard railroads and terminals, market newspapers, 
and public cold storage warehouses (except for their own meat products); (2) 
dissociate themselves from the retail meat business; (3) discontinue use of 
their facilities for dealing in enumerated commodities unrelated to the meat pack- 
ing industry, principally wholesale grocery lines. 

Following California Cooperative Canneries v. U. S., 299 Fed. 908 (Ct. of 
App. D. C. 1924), the District Supreme Court, on May 1, 1925, suspended the 
operation of the consent decree, but was sustained in overruling motions to va- 
cate the decree, Swift & Co. v. U. S., 276 U. S. 311, 48 Sup. Ct. 311 (1928). 

Following this decision the United States moved the District Court of Appeals 
to vacate its judgment which had resulted, as above described, in the suspend- 
ing of the consent decree by the District Supreme Court. The motion was denied; 
but on appeal, U. S. v. California Cooperative Canneries, 279 U. S. 553, 49 Sup. 
Ct. 423 (1929), the Supreme Court held that the District Court of Appeals ex- 
ceeded permissible discretion in refusing to vacate its judgment. Thus the ob- 
stacle to the enforcement of the consent decree was removed. Upon petition filed 
at once by Armour and Swift asking that the decree be modified, on the ground 
of economic changes, the District Supreme Court, on January 5, 1931, modified the 
decree to permit the packers to wholesale unrelated food lines, but denied other 
relief sought. The United States and the American and the National Wholesale 
Grocery Associations, intervenors, obtained a reversal from the Supreme Court, 
which ordered the petitions for modification dismissed, U. S. v. Swift & Co., 52 
Sup. Ct. 460 1932). 
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mission’s inquiry into the cotton trade, for a revision of the “fu- 
tures” contract on the New York Cotton Exchange, were adopted 
by a special committee of the Exchange and certain modifications 
in such contract made.** 

Turning to the Commission’s export trade work, it may be 
noted that nearly sixty associations, representing a great variety of 
interests, thousands of concerns and immense sums in capital, in- 
vestments, employees, etc., have been accustomed to take advantage 
of the provisions of the Act and have given it their strong approval 
and endorsement. 

Advantages to business concerns of cooperative action under the 
Webb Law include reduction of selling costs; standardization of 
grades, contract terms and sales practices; improvement of quality 
of products; stabilization of prices; elimination of cut-throat com? 
petition in export trade; economies in operation through joint ad- 
vertising ; consolidation of shipments to reduce transportation ex- 
pense; cooperative inspection service and association facilities for 
handling claims; and elimination of sales on consignment in some 
industries, and sales direct to foreign consumers, in others, making 
possible the obtaining of a reasonable profit. 

A valuable part of the Commission’s export trade work con- 
sists in the tendering of its services in the investigation and adjust- 
ment of foreign complaints arising out of transactions of American 
exporters and importers with their foreign customers and in the 
avoidance and elimination thereby of the distrust, suspicion, and ill 
will which undoubtedly would have arisen or remained but for the 
clearing up of the misunderstanding. Other parts of this phase of 
the Commission’s work have to do with following up new legisla- 
tion and developments of importance to this country in the field of 
foreign trade. 

To return to the Commission’s work in dealing with unfair 
methods of competition, under section 5, declaring such methods 
unlawful in interstate commerce. Since changing times and con- 
ditions often result in new abuses and new forms of unfair methods 





%General investigations under way at this writing include those having to 
do with power and gas utilities, chain stores, cotton seed prices, peanut prices, 
price bases, cement industry, and building materials, with particular reference 
to construction of government buildings, i.e., whether there is price fixing, etc. 
Investigations into interstate power transmission and various phases of the resale 
price maintenance question have recently been completed. It may be added that 
a supplemental report on the bread and flour inquiry, completed some time ago, 
is in course of preparation in the light of certain information, withheld by the 
association from whom it was demanded, but recently supplied as a result of 
successful litigation to bring about that end. Fed. Trade Comm. v. Millers’ Na- 
tional Federation, 47 F. (2d) 428 (Ct. of App. D. C. 1931). 
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and practices, Congress limited its prohibition to general terms, 
leaving the Commission free to deal with new forms of unfair meth- 
ods as they arose.*® They embrace, speaking broadly, every form 
of misrepresentation of your product or your competitor’s, or of 
your business or his business, when such misrepresentation is likely 
to mislead and deceive the purchasing public, to their damage and to 
the injury of competitors; and also combinations, conspiracies and 
concert of action to maintain prices, apportion output, strike at your 
competitor, or otherwise burden, stifle or curtail competition. 
Taking them up more specifically, they may be divided into 
two, or perhaps three, classes, namely : those based on misrepresenta- 
tion, fraud and deceit; those founded on oppression and coercion; 
and those held unlawful by virtue of their effect upon free competi- 
tion.” The first class takes a great variety of forms. To name only 
a few of the large number of practices in this class there may be 
mentioned false and misleading advertising of various sorts, mis- 
branding or mislabeling, use of misleading trade-names and designa- 
tions, disparagement of competitors, etc. As examples of the second 
and third classes, which tend to shade into one another, there may 
be mentioned combinations to coerce manufacturers, vendors, com- 
petitors and others with reference to the adoption or revision of 
certain methods or policies of doing business, declination of cer- 
tain customers, etc., combinations and conspiracies to fix prices, 
apportion territory, output, etc., and certain forms of association 
agreements, sometimes close to the line of legality, but considered 
nevertheless bad by reason of their tendency to result in the fixing 
of prices or restriction of competition in other respects. Resale price 
plans, under which a manufacturer or large distributor, selling under 
his own trade-marks, in combination, or perhaps in cooperation with 
his dealers and others, enforces the observance of the resale prices 
fixed and promulgated by him, constitutes another familiar example. 
The Commission has also included within its condemnation the prac- 
tice of selling below cost, with the intent and effect of hindering, 
suppressing, and stifling competition in the business concerned and 
injuring and destroying the business of competitors. There should 





*Its wisdom in so doing has been shown with the passing of the years. The 
Commission stated in its 1925 annual report that “the methods, schemes, and 
devices used by unscrupulous business concerns in seeking to deceive and de- 
fraud the public and in seeking to eliminate, or gain an unfair advantage of, 
competitors, are co-extensive with and are restricted only by the limitations of 
the human mind.” Cf. Curtis Pub. Co. v. Fed. Trade Comm., 270 Fed. 881, 908 
(1921). 

See, on this, among numerous other cases, Fed. Trade Comm, v. Gratz, 
supra note 9, and Fed. Trade Comm. v. Beech-Nut Packing Co., 257 U. S. 441, 42 
Sup. Ct. 150 (1922). 
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also be added a practice recently struck at by the Commission which 
might be termed coercing and enforcing monopolistic and uneconomic 
reciprocal dealing.”* 


PROCEDURES EMPLOYED 


In carrying out its work with reference to the prevention of un- 
fair methods of competition the Commission employs three sepa- 
rate procedures or methods of approach, namely, the formal pro- 
ceeding, the stipulation, and the trade practice conference. Through 
the last two, developed comparatively recently, it has greatly ex- 
tended the reach of its efforts beyond the practical limitations in- 
herent in the first. All may be said to be conditioned upon prelim- 
inary investigation and ground work by the appropriate part of the 
Commission’s staff.?? 

The first, the formal proceeding, involves the service of a 
formal complaint upon the respondent, opportunity for such re- 
spondent to file answer, the taking of testimony on issues thus joined, 





™See Waugh Equipment Co., 15 F. T. C. 232 (1931), in which the respondent 
company, and respondent individuals, large stockholders in said company, and 
high officers in Armour & Co., who were in control of very large traffic eagerly 
competed for by the railroads, used the coercive power thus possessed by them 
to influence and unfairly bring about purchase of the draft gears made and sold 
by Waugh Co., in preference to other competitive devices, and to the prejudice 
of free competition; also the as yet unreported companion case, Mechanical Manu- 
facturing Co. (March 4, 1932), in which the two individual respondents were 
high officers in Swift & Co., and in which sale to the railways of bumping posts, 
draft gears and centering devices was involved. 

While selling below cost is frequently prohibited in rules of the Commission’s 
trade practice conferences, it has as yet figured in only one cease and desist order, 
which happened to be a consent order. However, bills introduced in the present 
Congress affecting the Commission definitely include this practice as an unfair 
method of competition. 

Thus the bill of Rep. Sinclair (H. R. 473, December 8, 1931) strikes, among 
other things, at the practice of selling any article “below price cost or without a 
profit as a trade incentive or inducement tending to injure,a competitor or com- 
petitors.” 

One of Sen. Nye’s bills (S. 2628, Jan. 5, 1932) makes it an unfair method of 
competition for any person “to sell or offer to sell, as a trade incentive, or for 
the purpose of injuring a competitor, any article or commodity at or below his 
cost price, such cost price to be determined in accordance with the best account- 
ing practices in the trade or business or in accordance with any bases or method 
prescribed by the Commission.” 

Sen. Walsh’s bill, supra note 2, includes, in an extended and detailed 
enumeration of the practices defined as unfair methods (apparently including 
all or nearly all so held by the Commission heretofore, though without prejudice 
to the inclusion of others) “selling at or below gross cost including selling ex- 
pense,:overhead and other proper charges, except sales in good faith to dispose 
of slow-moving or out-of-date goods.” 

2A simple communication, calling the Commission’s attention to a specific 
situation believed to involve the use of unfair methods of competition, is suffi- 
cient to institute a proceeding by the Commission. Those thus bringing matters 
to the Commission’s attention include business men and business concerns, trade 
associations, the Nationa] Better Business Bureau, and others. 
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the filing of briefs, the argument of the case before the Commission- 
ers, and the issuance of an order of dismissal or of an order to 
cease and desist from which the respondent is free to appeal to the 
courts, and for the enforcement of which the Commission is also 
at liberty to appeal.** 

The second, the stipulation, affords a prospective respondent in 
those cases in which the Commission has no reason to believe that 
the respondent will not honor his agreement, an opportunity to sign 
a statement agreeing to discontinue the objectionable practice fol- 
lowed by him, and that, should he ever resume such practice or 
practices, the stipulation in question may be used against him in 
the trial of the complaint which the Commission may issue, the re- 
spondent’s name not being made public unless and until such com- 
plaint issues. 

The stipulation procedure results in the saving of public funds, 
through its relative economy as compared with the use of the formal 
“cease and desist” machinery, while bringing within the scope of the 
Commission’s activities large numbers of additional cases which it 
could not otherwise deal with, due to inherent limitations of the 
formal procedure referred to. The Commission thus further serves 
the purpose of its creation, i.e., the prevention of unfair methods of 
competition, and, necessarily, promotes fair competition in inter- 
state trade. The individual respondent, upon the other hand, is 
spared harmful publicity and expense as a result of acts for which 
he doubtless is frequently hardly responsible, in a moral or ethical 
sense, through ignorance of their broader significance and public as- 
pects.** 

The third method or proceeding consists in the so-called trade 
practice conference, in which representatives of an industry, always 
acting on their own initiative, gather under the Commission’s aus- 
pices, but of their own free volition, to consider and define such 
practices in their industry as they consider objectionable and to pro- 
vide for and pledge themselves to their discontinuance. Such rules, 
or resolutions, adopted at these conferences, are scrutinized by the 
Commission, which places in Group I those practices denounced by 





%As the law stands, jurisdiction over such appeals is given to the United 
States Circuit Courts of Appeals, exclusively. A bill recently introduced by Sen. 
Nye (S. 2627, January 5, 1932) would give exclusive jurisdiction to a specially 
created Federal Trade Court, subject to review by the Supreme Court by writ of 
certiorari. 

*The withholding of publicity is not the rule in the case of advertiser vendors, 
respondents in that class of cases being dealt with by the Commission’s special 
board, in which, due to the nature of the practices involved, such consideration is 
not ordinarily warranted. 
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the industry and established as unfair methods of competition ; places 
in Group II such practices or matters as do not fall in the category 
just described, but are themselves unobjectionable, as not involving 
any violation of law (e.g., tendency to fix a price or otherwise re- 
strict competition) ; and rejects from its sponsorship any resolutions 
considered questionable or unlawful for the reasons just suggested.”* 

In the trade practice conference the Commission has a most 
potent instrument through which not only greatly to extend the reach 
of its efforts against unfair methods of competition, but also to aid 
the movement for self-regulation in business, particularly stressed by 
the President while Secretary of Commerce, and by other leaders 
in the nation’s life as the only alternative to an otherwise necessarily 
increasingly burdensome and restricting governmental regulation— 
due, of course, to the growing complexity of our industrial life, with 
its far-reaching ramifications and re-actions.”® 

In the class of matters brought to the Commission’s attention 
for investigation, given consideration, and found upon preliminary 
investigation not to constitute a proper subject for Commission ac- 
tion, or otherwise informally disposed of, through correspondence 
or otherwise, there have been many thousands. Of formal cease 
and desist orders there have been about 1100, of general stipulations, 





*The procedure was described in the “Foreword” of a pamphlet published by 
the Commission and dealing with these conferences, as affording a means where- 
by representatives of any industry may meet to consider any unfair practices 
in their industry and collectively provide for their abandonment in cooperation 
with and with the support of the commission. “It is a procedure whereby busi- 
ness or industry may take the initiative and make its own rules of business 
conduct—its own law merchant, subject, of course, to sanction or acceptance by 
the commission.” 

The procedure deals with an industry as a unit and not with individual 
offenders. It regards the industry as a “friend of the court” and not as an 
accused. It accomplishes the same result as a formal complaint, but by informal 
procedure, and affects a larger percentage of the industry. 

The procedure is based upon the theory that the primary interest of the 
Federal Trade Commission is the interest of the public, and that “the legitimate 
interests of business are in perfect harmony with the true interest of the 
public.” It provides a medium through which the interests of both may be 
mutually protected, and through which competitors may meet and reach a 
basis for mutual understanding and confidence. 

Several bills have been introduced into the present session of Congress to 
give the trade practice conference procedure and action thereunder, as approved 
by the Commission, a perfectly definite status. The Act, as it stands, does not 
specifically mention such a procedure, but simply in general terms declares 
unfair methods of competition in interstate commerce unlawful and directs the 
Commission to prevent their use. Such bills are H. R. 473 (Rep. Sinclair), S. 
2626 and S. 2628 (Sen. Nye), and S. 3256 (Sen. Walsh of Mass.). 

The United States Chamber of Commerce on May 5, 1927 resolved: 

“We urge the elimination of all wasteful practices and trade abuses by the 
formation in each trade of a joint trade relations committee composed of repre- 
sentatives of every branch of that trade. Such committees should seek out and 
define trade abuses and co-operate with the Federal Trade Commission in their 
elimination.” 
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920, of those of the Special Board, referred to below, 197, and of 
trade practice conferences, about 140. Each conference, of course,, 
reaches out and embraces a substantial part of an industry or busi- 
ness.*" 

Mention should be made of the work of the Commission’s spe- 
cial board of investigation, recently created to bring about a more 
intensive, concentrated, and effective effort against false and mis- 
leading advertising. The Board uses the stipulation procedure in 
dealing with advertising sellers of cure-alls, questionable prepara- 
tions, treatments and downright fakes, who are charged with adver- 
tising their products falsely or misleadingly; it also enters into 
stipulations or agreements with advertising agents or publishers, in 
which the latter agree to discontinue the objectionable advertising 
until the case is disposed of, and, when disposed of, to abide by the 
decision; they in the meantime not to be made parties to the case 
befére the Commission. Due to the class of cases ordinarily involved 
the Commission does not as a rule withhold the names of the ad- 
vertiser vendor respondents. 

The vital importance to the business world and public of estab- 
lishing and maintaining advertising, whether radio or written, as a 
trustworthy medium of business and commerce—the loss in its 
debasing—have been generally recognized. It would be hard to 
exaggerate the importance and present and potential value of such 
public efforts against the sellers of cure-alls, cures for incurable dis- 
eases, love potions, success formulae, etc., through which the para- 
sites of the business world prey upon the ignorance and credulity of 
the unfortunate, taking the money of those least able to afford it, 
at the expense of untold loss to honest, bona fide business enter- 
prise. The Commission’s activities against advertisers of frauds 
and fakes, charlatans and quacks have been acclaimed as among those 
holding particular promise of rendering a greatly needed service to 
the times.** 





"The figures given are as of January 1, 1932. As of that date there had 
come to the Commission well over 20,000 “preliminary inquiries,’ comprising the 
matters brought to the Commission’s attention and disposed of, informally or 
otherwise, as above indicated. 

%*See, for example, Handler, The Jurisdiction of the Federal Trade Commission 
over False Advertising (1931) 31 Col. L. Rev. 527. 

For a description of this phase of the Commission’s work, see the Commis- 
sion’s Annual Report for 1931, 111-113. The organization and work in question 
are the direct result of the concern of Commissioner William E. Humphrey, pres- 
ent Chairman of the Commission, over the amount of grossly dishonest advertiz- 
ing which was appearing, and the holding of a trade practice conference with 
periodical publishers at New York City on October 9, 1928, in an effort to devize 
more effective means of coping with this great evil. E. J. Adams, Chairman of 
the Commission’s Special Board, states that the Commission has the cordial co- 
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Outstanding among the many formal cases considered by the 
Commission is the proceeding against the United States Steel Cor- 
poration and associated companies, as a result of which that com- 
pany and its associates were required to abandon. the so-called 
“Pittsburgh Plus” basis of charging or fixing prices—an arbitrary 
and discriminatory system, in violation of Section 2 of the Clayton 
Act and Section 5 of the Federal Trade Commission Act, which pen- 
alized the West and South, and abandonment of which is said to 
have saved the farmers of the middle west alone, in price of farm 
implements, many millions of dollars.”® 

Another case which may be briefly noted for the magnitude of 
the interests involved was that against Famous Players-Lasky Corp. 
and others, in which the respondents, exercising a dominant posi- 
tion in the motion picture industry, were required to cease and desist 
from the practice of block booking, the all or none program, and also 
from other oppressive and inequitable practices through which, in 
combination with one another, they had, in part at least, achieved 
their position of power and dominance. 

Limitations of space prevent any review of the long series 
of interesting cases in the courts marking out the Commission’s 
powers and field. The Winsted case, however, should not be omit- 
ted as it was through this case that the power of the Commission to 
deal broadly, firmly and effectively with false pretenses in interstate 
trade was finally established—so much so that the decision has been 





operation of well over 90% of the publishers, and of the National Better Business 
Bureau. 

See 8 F. T. C. 1 (1924). Under the “Pittsburgh Plus” system the pur- 
chasers of steel from other places than Pittsburgh were quoted or charged the 
prices they would have been charged had the quoting or selling plant been lo- 
cated in Pittsburgh. The statement as to the saving to the farmers is pre- 
dicated upon the testimony of John R. Howard, president of the American Farm 
Bureau Federation. The drop in the prices of nails, barbed-wire, sheets, tin 
plate, and other articles involved in the middle west and south, immediately 
following the order, was striking. 

%41 F. T. C. 187 (1927). The Commission, on August 1, 1928, filed its appli- 
cation in the Circuit Court of Appeals for the Second Circuit to enforce its 
order, which is in three parts. Part one forbids respondents Zukor, Lasky, and 
Famous Players Lasky Corp., their officers, etc., from continuing, enforcing, etc., 
the conspiracy in question to lessen and restrain competition in the business of 
producing, distributing and exhibiting motion picture films. Part two forbids 
the practice by respondents of “block booking.” Part three prohibits respond- 
ents from building, buying, leasing, etc., theatres with intent or effect of intimi- 
dating or coercing exhibitors to lease respondents’ films. 

A motion by the Commission on March 9, 1931 to amend its application to 
enforce, so as to limit the same to block booking only (it appearing that parts one 
and three of the order were being respected) was granted. The application to 
enforce, as thus modified, was denied by the court on April 4, 1932. 

H. R. 251 (Rep. Celler, Dec. 8, 1931) would specifically make unlawfui the 
practices of “blind booking” and “block booking.” 
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termed the “Magna Charta” of truth in interstate trade and of in- 
calculable service to both industry and the public at large.** 

’ Through the precedents built up in formal decisions, paving the 
way for the use of the stipulation procedure in appropriate cases, 
and for the trade practice conferences, with their cooperative, in- 
formal and elastic character, the Commission is reaching and serv- 
ing an increasing cross-section of American industry and, of course, 
in so doing is increasingly serving the American people.*” 

In its efforts it has received the cooperation and help of numer- 
ous associations representing trade and industry, of the publishers, 
of the National Better Business Bureau, and, generally, of repre- 
sentative organizations, businesses and individuals. It has strength- 





“Fed. Trade Comm. v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. Ct. 384 
(1922). The Supreme Court, affirming the Commission’s order, 3 F. T. C. 189, 
held that the application of such terms as “natural merino,” “grey wool,” “natu- 
ral wood,” “natural worsted,” or “Australian wool,” by a manufacturer to un- 
derwear not composed wholly of wool—using labels which were “literally false” 
—constituted an unfair method of competition against manufacturers who used 
true labels, notwithstanding the fact that misdescription had become so common 
in the trade that most dealers, as opposed to the general public, no longer ac- 
cepted labels at their face value, or that honest manufacturers might, if they 
chose, protect their trade by also resorting to deceptive labels. 

Prior to enactment of the Federal Trade Commission Act, there was no means 
for dealing generally with misrepresentation in interstate trade. See Royal Bak- 
ing Powder Co. v. Fed. Trade Comm., 281 Fed. 744 (1922). 

Charles Wesley Dun, general counsel of the American Specialty Manufac- 
turers’ Association, stated in an article in the Journal of Commerce of June 
23, 1923: 

“Apparently the business world is, as yet, largely umaware of the .unda- 
mental significance and far-reaching influence of the recent decision by the 
Supreme Court of the United States in the Winsted case, an epochal decision. 
Upon its announcement there springs into full and unquestioned being the long- 
sought general Federal anti-misbranding and false advertizing law. 

“This for the reason that as a result of the decision of our highest court in 
this case the Federal Trade Commission Act of September 26, 1914, is conclu- 
sively declared to be broadly effectual to outlaw any and all false pretences in 
the interstate sale of all merchandise, however made, whether orally or in writ- 
ing, whether upon the label or in advertizement or otherwise, and the power of 
the Commission to prevent their use is finally affirmed. 

“We say that a statute so effective is the Magna Charta of truth in interstate 
trade, is of incalculable service to both industry and the public at large. The 
application of the Federal Food and Drugs Act is limited. Likewise that of the 
Federal Insecticides Act . . . Here, on the other hand, is an act of universal ap- 
plication, including within its purview every sort of merchandise and effective 
to outlaw every kind of misrepresentation in its interstate sale, however made.” 

™The Silk Association of America, according to an article prepared by Lin- 
coln Cromwell, at the request of the Department of Commerce, entitled “Better 
Branding and Labeling of American Textiles,” and printed in part in the De- 
partment’s “Commerce Reports” for January 1, 1923, stated that “in its work 
along ethical lines among the trade, the rulings of the Commission have been of 
inestimable value in establishing the justice of its claims among the retail 
stores which are most anxious to cooperate, once they know ‘officially’ that 
they are wrong. Its correspondents in this connection have included department 
stores, manufacturers of knitting materials, knitted underwear, sweaters, and 
scarfs, cotton fabrics, upholstery goods, and other textile lines.” 
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ened small businesses to withstand unfair and oppressive attacks by 
larger rival enterprises and combinations.** 
SUMMARY AND APPRAISAL 


In striving to keep the channels of interstate trade free and un- 
obstructed and thus to keep open the doors of opportunity, the Com- 





®See Young, Sales Policies and the Federal Trade Commission, ANN. Am. 
Acapb. or Por. Scr. (September, 1924). 

The idea that the small business, in other respects economically situated and 
operated to serve the public, shall not, by reason of its size alone, be put at a se- 
vere and perhaps fatal disadvantage with larger concerns, appears both in the 
legislative and judicial history of the act. Thus Sen. Newlands, Chairman of 
the Senate Interstate Commerce Committee, which had charge of the proposed 
legislation, in debate on June 27, 1914 stated (51 Cone. Rec. 11235): “We want 
competition, it is true, but we want a civilized competition, and not a brutal 
warfare in which the powerful can destroy the weak.” The element of oppres- 
sion, mentioned by Justice McReynolds in his negative definition of unfair 
methods of competition in the early Gratz case, supra note 9, reappears in the 
relatively recent case of Fed. Trade Comm. v. Klesner, supra note 5, in which 
Justice Brandeis cites “flagrant oppression of the weak by the strong,” as one 
of the things which, under certain circumstances, may make an unfair method 
of competition a matter of public interest. See also Fed. Trade Comm. v. Rala- 
dam Co., 283 U. S. 643, 51 Sup. Ct. 587 (1931). 

The thought of making the benefits of the law widely available, so as to in- 
clude small consumers is expressed in the case of F. T. C. v. Balme, 23 F. 
(2d) 615 (C. C. A. 2d, 1928), reiterating language, used in Florence Mfg. Co. v. 
Dowd & Co., 178 Fed. 73 (C. C. A. 2d, 1910): “The law is not made for the 
protection of experts but for the public—that vast multitude which includes the 
ignorant, the unthinking and the credulous, who, in making purchases, do not 
stop to analyze, but are governed by appearances and general impression.” Like- 
wise Justice Brandeis in the Klesner case, supra, pointed out that under certain 
circumstances an unfair method might be of public interest due to the fact that 
the aggregate injury to the public involved in a certain practice was great, though 
individual injury in any given case was too small to warrant a private suit. 

The salutary effect of the existence of the Commission, as of any other simi- 
lar body, as a potential tribunal and corrective force, must necessarily be a mat- 
ter of conjecture. The writer, however, suggests in this connection two situa- 
tions which happened to come within his own personal experience—one some 
fifteen years or more ago; the other within recent months. 

In the first, A. B., founder of the A. B. Co., then a very small, now a large, 
midwestern manufacturer of certain electrical devices, found the existence of 
his business seriously menaced through the actions of a large eastern, nationally 
known competitor, which was trading on the slogans, trade names, etc., of the 
A. B. Co. Disparity of financial resources made litigation a forlorn hope. An 
interview by A. B. with one of the general executives found the latter abso- 
lutely unresponsive and “hard boiled,” and it was not until the executive was 
informed of A. B.’s intention of laying his case before the Commission that the 
matter was promptly and amicably adjusted between them. 

The second instance: C. D. had notice served upon him that a trade discount 
theretofore extended to him by a manufacturer, which possessed virtually a 
monopoly of an article he needed was withdrawn. The new terms were such as 
to put C. D. at a hopeless disadvantage with two competitors in the local field, 
and the circumstances clearly suggested that these competitors of C. D. had 
brought concerted pressure to bear upon the manufacturer in aiming a blow at C. 
D. His efforts to secure any satisfactory explanation from the manufacturer 
were fruitless. But when C. D. advised the latter that he was about to lay his 
difficulties before the Commission, the matter was adjusted without such re- 
course. 
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mission offers its contribution to the preservation, so far as consistent 
with modern conditions, of the spirit of individualism and enter- 
prise which has been so often emphasized for its great part in the 
country’s history and development. In the truly vitally important 
movement for self-regulation in industry, its good offices are avail- 
able to supply those seeking to lift their industries to a higher 
plane of business ethics and service and taking the initiative in these 
matters, both with needed authority in dealing with the laggards and 
recalcitrants, and, when desired, with a focal point from which to 
start in formulating and launching their programs, while at the 
same time protecting the interest of the general public.** It would, 
therefore, appear that the Commission in its work may fairly be 
said to be helping to the extent of its powers, in the achievement of 
that rational and ordered system which President Hoover notably 
summarized as the ideal of American individualism: 

That while we build our society upon the attainment of the individual, 
we shall safeguard to every individual an equality of opportunity to take 
that position in the community to which his intelligence, character, ability, 
and ambition entitle him; that we keep the social solution free from frozen 
strata of classes; that we shall stimulate effort of each individual to 
achievement ; that through an enlarging sense of responsibility and under- 
standing we shall assist him to this attainment; while he in turn must 
stand up to the emery wheel of competition.®® 





“The American Paint and Varnish Mfrs. Ass’n, which received honorable 
mention in 1929, has been named the winner of the 1931 award of the American 
Trade Ass’n Executives, the jury of award consisting of Secretary Lamont of the 
Depattment of Commerce, Owen D. Young, chairman of the Board of General 
Electric Co., Walter Dill Scott, president of Northwestern University, Francis P. 
Sisson, vice-president of the Guarantee Trust Co., and Merle Thorpe, editor of 
Nation’s Business (Washington Star, April 10, 1932). This award is made each 
year to the trade association reporting achievements considered most valuable to 
the public, to the industry which it represents, and to industry at large. The 
jury gave their reasons for making the award to this association, as follows: 

“First, on the record, they carried through a program which was compre- 
hensive, well co-ordinated and effective in the interest both of the public and of 
the industry. 

“Second, the voluntary agreement under which they set up and successfully 
operated an Unfair Competition Bureau is a conspicuous tribute to their courage 
and initiative. .. . It represents an outstanding attempt at self-discipline, and as 
such affords striking evidence of industry’s ability to regulate itself in its own 
and the public interest. In its provisions first for non-governmental arbitration 
and finally, if that fails, for submission to the Federal Trade Commission, it is 
sound in conception and effective in practice. 

“Here is an industry which is organized on the principle that its own interests 
are best served by protecting the public against the unfair and unethical prac- 
tices of the few. Such enlightened and courageous action deserves recognition.” 
*Hoover, AMERICAN INDIVIDUALISM, 9 (1923). 


























TRADE PRACTICE WORK IN WISCONSIN 
Berniece N. Lotwin* 

The trade practice work of the Wisconsin Department of Ag- 
riculture and Markets is in many respects similar to that of the 
Federal Trade Commission. Both commissions are administrative 
bodies possessing quasi-judicial powers whose primary purpose, 
broadly speaking, is the elimination of those practices in commerce 
or business which are deemed subversive of the competitive system. 
The procedure under the state law, the powers conferred upon the 
state commission, and the unfair trade practice law which the state 
commission is to enforce, are, in their more fundamental aspects, 
closely parallel to those of the Federal Trade Commission. 


THE STATUTE 


The state marketing division was created in 1919, approximately 
five years after the passage of the Federal Trade Commission Act.* 
The marketing law contained the general provision that “All methods 
of competition in trade, business and dealings in farm and manufac- 
tured products, sold or offered for sale in this state shall be fair, 
just and reasonable, and no person shall use or employ any unrea- 
sonable or unfair act, practice or method of competition in such 
trade or business.” It created the position of director of the mar- 
keting division, and conferred upon him the broad power and duty, 
among others, to investigate the cost of production of farm and 
manufactured products, and “to investigate and ascertain what busi- 
ness acts, practices, and methods of competition are unreasonable 
or unfair.”* It authorized and directed him, not only to act upon 
his own initiative, investigate, and after public hearing, declare 
“such reasonable rules or orders as may be necessary for the protec- 
tion of producers and consumers against business acts, practices, 
and methods of competition which are unfair or unreasonable,’’* but 
also to proceed upon the complaint of private individuals, call a pub- 
lic hearing, enjoin any “method, practice, act, or omission of fhe 
person investigated or complained against” found by him to be un- 
reasonable, unfair, or in violation of any provision of law, “pre- 
scribe what will be reasonable and fair practice, method or act to be 





*Law Examiner, Department of Agriculture and Markets, State of Wisconsin. 
The opinions and point of view of this article are purely personal. 

tWis. Laws 1919, c. 670. 

Wis. Stat. (1919) §1495-26. 

%Ibid. §1495-27, subsec. 1. 

‘Ibid., §1495-27, subsec. 2. 
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observed and followed,” and to award double damages to the com- 
plaining party.® 

In 1921, the marketing law was repealed, and a new marketing 
law enacted removing the limitation of the 1919 unfair trade prac- 
tice law, which had prohibited only unfair trade practices in “trade, 
business and dealings in farm and manufactured products,” and 
eliminating the power of the department to award damages.* The 
unfair trade practice law of 1921, which is its present form, con- 
tains the broad provision that “Methods of competition in business 
and trade practices in business shall be fair. Unfair methods of 
competition and unfair trade practices in business are hereby pro- 
hibited.””. The department is authorized to call general public 
hearings and issue general orders prescribing what practices and 
methods of competition in business shall be fair or unfair, as well 
as to call special public hearings, and issue special orders against any 
person, enjoining such person from employing methods of competi- 
tion or trade practices determined by it to be unfair, and requiring 
such person to employ methods of competition and trade practices 
determined by it to be fair. In 1929, the marketing division was 
incorporated into the Department of Agriculture and Markets, un- 
der the direction of three commissioners, one of whose duties is the 
enforcement of the unfair trade practice law.® 

A comparison of the unfair competition statutes of the state and 
the nation reveals that the scope of the state law is much broader, 
particularly in three respects: (1) Whereas the federal act prohibits 
“unfair methods of competition,’”*° the state act prohibits “unfair 
methods of competition and unfair trade practices ;” (2) Whereas the 
federal act prohibits such methods of competition in “commerce,” 
the state act prohibits such methods and practices in “business ;” and 
(3) Whereas the federal commission is authorized to proceed when 
it “shall have reason to believe that any such person, partnership, or 
corporation has been or is using any unfair method of competition 
in commerce, and if it shall appear to the commission that a pro- 
ceeding by it in respect thereof would be to the interest of the pub- 
lic,” the state act expressly contemplates that the department shall 





"Ibid. §1495-27 to §1495-34. 
*Wis. Laws 1921, c. 571. 
Wis. Srar. (1921) §1495-14 (1), (1931) §99.14 (1). See also Wis. Srar. 
(1921) §1495-16, (1931) §99.16 (1). 
"Ibid. (1921) §1495-14 (2) and (3), (1931) §99.14 (2) and (3). 
"Wis. Laws 1929, c. 479 §2, Wis. Star. (1931) §99.02 (1). 
“38 Stat. 719 (1914), 15 U. S. C. §45. 
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proceed either in the interests of the public or of private individuals. 

The term “unfair methods of competition” as it occurs in the 
Federal Trade Commission Act has been construed by the federal 
courts on several occasions. In a recent case, Federal Trade Com- 
mission v. Raladam Company? the United States Supreme Court 
has held that the use of the word “competition” imports the exist- 
ence of present or potential competitors, and that, in the absence of 
a showing that the unfair methods injuriously affect or tend to af- 
fect the business of such competitors, the Federal Trade Commission 
has no power to prevent unfair trade practices. “Unfair trade 
methods are not per se unfair methods of competition.” In contrast 
the Wisconsin law, by using the term “unfair trade practices,” seems 
to eliminate the necessity of a finding of present or potential com- 
petition in order to make that act applicable. The term “unfair trade 
practices” as it occurs in the Wisconsin law received judicial con- 
struction in the Milwaukee Building & Development Company Case 
discussed later. 

The federal act prohibits unfair methods of competition “in 
commerce” of an interstate character."* The Wisconsin <<: pro- 
hibits unfair methods of competition and unfair trade practices in 
“business,” which is defined to “include any business, except that 
of banks, building and loan associations, insurance companies and 
public utilities subject to the jurisdiction of the railroad commis- 
sion.”"* The term “commerce” has been construed in connection 
with the Federal Trade Commission Act to have the same meaning 
which that term has been given in the anti-trust acts; and in deter- 
mining the meaning of the term “trade and commerce” as used in 
the anti-trust acts, to which the Federal Trade Commission Act has 
been held supplementary, both federal and state courts have held 
that that term does not include the sale of services or personal ef- 
fort..*> Under the broad definition of the term “business” as used 





“Jt may also be noted that whereas the Federal Trade Commission is author- 
ized only to prevent unfair methods of competition by issuing a cease and desist 
order against specified practices, the Wisconsin department may, in addition, is- 
sue affirmative special and general orders, prescribing what practices and meth- 
ods of competition shall be fair. This power has not been exercised. 

12283 U. S. 643, 649, 51 Sup. Ct. 587, 590 (1931). 

3338 Stat. 719 (1914), 15 U. S. C. §44. 

Wis. Stat. (1931) §99.01. 

Federal Trade Commission v. Ward Baking Co., 264 Fed. 330 (C. C. A. 2nd, 
1920); Utah-Idaho Sugar Co. v. Federal Trade Commission, 22 F. (2d) 122 (C. C, 
A. 8th, 1927). And see as to the investigatory powers of the commission, U. S. 
v. Basic Products Co., 260 Fed. 472 (D. C. W. D. Pa. 1919); Federal Trade Com- 
mission v. American Tobacco Co., 283 Fed. 999 (D. C. S. D. N. Y., 1922), aff'd, 
264 U. S. 298, 44 Sup. Ct. 336 (1924); Federal Trade Commission v. Claire Fur- 
mace Co., 285 Fed. 936 (Ct. of App., D. C., 1922), reversed on other grounds, 274 
U. S. 160, 47 Sup. Ct. 553 (1927). See Federal Base Ball Club of Baltimore, Inc. 
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in the Wisconsin law, the sale of services or of personal effort may 
clearly constitute a “business.” 

In construing the phrase “if it shall appear to the Commission 
that a proceeding by it in respect thereof would be to the interest of 
the public,” the United States Supreme Court has held that these 
words “are not substantive words of jurisdiction, but complementary 
words of limitation upon the jurisdiction conferred by the language 
immediately preceding. Thus the Commission is called upon first to 
determine, as a necessary prerequisite to the issue of a complaint, 
whether there is reason to believe that a given person, partnership, 
or corporation has been or is using any unfair method of competi- 
tion in commerce ; and, that being determined in the affirmative, the 
Commission still may not proceed, unless it further appear that a 
proceeding would be to the interest of the public, and that such in- 
terest is specific and substantial.’”*® The federal act does not pro- 
vide private persons with an administrative remedy for private 
wrongs.** The Wisconsin act, on the other hand, expressly pro- 
vides that the department may proceed generally, that is, in the in- 
terests of the public and without naming a particular party de- 
fendant, or may proceed specially, that is, upon the complaint of 
private individuals, and against specified parties defendant, and sup- 
ply such an administrative remedy for private wrongs. Thus, those 
practices which are prohibited by the federal act are clearly within 
the scope of the state act, but in addition methods of competition 
and trade practices which are without the scope of the federal act, 
may be within the terms of the state act. 


REPRESSION OF UNFAIR METHODS AND PRACTICES 


‘The trade practice work of the Department of Agriculture and 
Markets is broadly of two types: (1) The correction and preven- 
tion of unfair methods of competition and unfair trade practices; 
and (2) The encouragement of stabilization and the discourage- 
ment of restraint of trade. The state law has never been passed 
upon by the state supreme court, but since that law adopted the 
phrase contained in the prior federal law, the state department has 
regarded the construction of the term “unfair methods of competi- 
tion” of the federal courts as authoritative, and has issued its cease 





v. National League of Professional Base Ball Clubs, 259 U. S. 200, 42 Sup. Ct. 465 
(1922); United States v. Fur Dressers & Dyers Ass’n, 5 F. (2d) 869 (1925); State 
v. McClellan, 155 La. 37, 98 So. 748 (1923), 31 A. L. R. 527 (1924); Minn v. Duluth 
Board of Trade, 107 Minn. 506, 121 N. W. 395 (1909) 23 L. R. A. (N.s.) 1260 (1910). 
“Federal Trade Commission v. Raladam Co., supra note 12. 
‘Federal Trade Commission v. Klesner, 280 U. S. 19, 50 Sup. Ct. 1 (1929), 68 
A. L. R. 838 (1930). 
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and desist orders in accordance with that law. Heretofore, the 
department has not found it necessary to make a distinction be- 
tween unfair methods of competition and unfair trade practices; 
neither has it attempted to declare, either in a general or a special 
order, what methods of competition or trade practices shall be fair. 
The broad terminology of the Wisconsin act indicates a legislative 
purpose to enable the courts, who must ultimately determine the 
meaning of its terms, to expand and include within its scope, new 
practices or methods of competition, subversive of its policy, as such 
methods or practices may appear. Unfair methods of competition 
or unfair trade practices cannot be standardized, identified and la- 
beled; and unless the economic considerations which surround the 
pursuit of the methods or practices in a given business are scrutiniz- 
ed, and the consequences which those methods or practices might be 
expected to generate in the light of current business experience, are 
weighed, the efficacy of the statute may, in a large measure, be lost. 
Hence the department proceeds, not only upon the basis of the law 
of unfair methods of competition as declared by the federal courts, 
but also, after a consideration of the economic facts involved, with a 
view to the broad terms and purposes of the Wisconsin law. 
Practices involving elements of fraud, misrepresentation or 
deception of any kind, either as against a competitor or as against the 
consumer, of oppression or coercion, of unfair discrimination be- 
tween localities or persons within the meaning of sections 133.17 
and 133.18 of the Wisconsin Statutes, of disparagement of a com- 
petitor or his goods, of concerted action to injure a competitor or to 
unduly restrain competition, are within the prohibitions of the Wis- 
consin law. The great majority of cases which come before the de- 
partment are those of false and misleading advertisements or repre- 
sentations which are designed to, or do, deceive a substantial part 
of the purchasing public.'"* In Department of Markets v. Gordon,'® 
the respondent had caused to be published various false and mis- 
leading advertisements, one of which contained the statement that 
a certain article which the respondent was offering for sale for $2.65 
was “a good $4.00 value.” The department found that this article 
regularly retailed at $3.00, and that such an advertisement constituted 
an unfair method of competition because it created the impression 
that the values so stated were the prices at which the articles were 
formerly sold at retail by the respondent and the prices at which they 





“Department of Markets v. Levine et al., Docket No. 4 (1927); Department of 
Markets v. James Hardware Co., Docket No. 6 (1929); Department of Markets v. 
Super Products Co., Docket No. 8 (1980). 

*Docket No. 5 (1927). 
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were being sold by other retailers. No appeal was taken from the 
order. Had an appeal been taken, it might have been difficult to 
sustain that portion of the order which directed the respondent to 
cease and desist “advertising or otherwise representing union suits 
as being of a stated value, unless a true statement of value is in each 
such case made.” A cease and desist order against unfair discrim- 
inations in prices in the wholesale distribution of gasoline, effected 
through a system of rebates and rentals purporting to be rentals of 
premises upon which to operate gasoline pumps, was issued in De- 
partment of Markets v. Standard Oil Company.*° 
Department of Agriculture and Markets v. Milwaukee Build- 
ing and Development Company et al." is the only case in which an 
appeal has been taken from an order of the department. In that 
case, the respondent had employed what is known in the real estate 
business as the “free lot” method of selling real estate. It had sent 
out letters advising a prospective customer that he had been “selected 
to receive a beautiful forty by one hundred and twenty-five foot 
(40’x125’) building lot in Country Club Woods . . . This lot is 
valued at $400. . . . The only expense to [him], covering considera- 
tion for the lot, services rendered by the Company, also propor- 
tionate share of original searching of title, surveying of property, 
drawing of the deed, notary public acknowledgment, and all the 
other expenses incidental thereto, will be $69.” If the prospective 
customer responded to the letter, he was taken out to the property 
and shown a very undesirable lot, the development of which would 
require large expenditures. He was then shown a more desirable 
lot, which sold for a much higher price, and told that if he wanted 
the more desirable lot, he would be allowed four hundred dollars 
on the trade-in. The department found that no particular lot had 
been set aside by the respondent at the time the letter was mailed to 
a particular individual; that the representation that the lot selected 
was of the value of four hundred dollars was false; and that the 
method employed by the respondent was and did serve as a lure or 
bait to attract prospective buyers to its subdivision. The order di- 
rected the respondent to cease and desist from employing such meth- 
od, “or any other similar method or form of what is known as the 
‘free lot’ plan.” 
In an attempt to prevent by injunction the proceeding of the de- 
partment, the constitutionality of the material sections of Chapter 
99 of the Wisconsin Statutes had been attacked, both as denying due 





Docket No. 2 (1922). 
™Docket No. 9 (1931). 
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process of law and as delegating unlawful judicial and legislative 
powers to the department. In a memorandum decision filed Novem- 
ber 17, 1930, by the Circuit Court of and for Milwaukee County, 
both contentions were denied, the Court holding that since the de- 
partment’s findings of fact, if supported by evidence and in the ab- 
sence of fraud, were merely presumptive, and since resort to a ju- 
dicial tribunal was necessary to enforce the penalties for violations 
of orders of the department, the law provided for adequate judicial 
review of such orders, and therefore excluded equitable interference 
at that stage in the controversy. In denying the second contention, 
the court said: “The statutes attacked make the Department of Agri- 
culture and Markets a fact-finding body with authority to promul- 
gate standards and regulatory orders upon which, within reasonable 
limits safeguarding meritorious defenses, proceedings in judicial 
tribunals of competent jurisdiction may be predicated. These stat- 
utes merely prescribe the manner in which the administrative body 
may secure the facts and the conditions on which standards, orders 
or regulations may by that body be issued preliminary to any deter- 
mination by the courts of any remedies that should justly be ap- 
plied.” 

The proceeding of the department having resulted in the order 
referred to above, the defendant appealed to the Circuit Court of 
Dane County. In a decision dated October 6, 1931, that court adopted 
the decision of the Circuit Court of Milwaukee County upon the 
constitutionality of the unfair trade practice law, and held, further, 
that the evidence before the department supported its findings of 
fact, that the conclusions of the department therefrom were not 
unreasonable, and that the special order was justified by the record. 
In affirming the order, the Court said: 

While questions involving this and similar statutes usually have 
reference to matters affecting competitors, yet it would seem to be fully 
as important, or perhaps moreso, for the general public as customers and 
prospective customers of business concerns, to be protected against de- 
ceptive and misleading literature and advertisements, and it would seem 
that the statute prohibiting “unfair trade practices in business” clearly 
was intended to include the individual who is the “game” of business 
competitors. Manifestly it would not be feasible for the statutes to 
specify just what would constitute “unfair trade practices”, and it would 
seem that these questions must be left to the reasonable judgment of fact- 
finding bodies, though it is quite evident that some element of deception 
or fraud, or oppression, must enter therein. 
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STABILIZATION AND THE ANTI-TRust LAws 


The policy of the department in encouraging stabilization ac- 
tivities in business has in view the elimination of abuses of the com- 
petitive system, lawful as weM as unlawful, which are disrupting a 
given business, has in view the correction of potential unfair trade 
practices and unfair methods of competition. The activities of the 
department along these lines, though not extensive, include encour- 
agement of industries to formulate trade practice codes and to enter 
into agreements to eliminate in their incipiency practices which, 
though on the borderline between legality and illegality, are abuses 
of competitive methods and may involve fraudulent or potentially 
fraudulent elements. Trade practice codes are classified into two 
groups, those which the department approves as an expression of the 
industry, and those which the department approves and enforces 
because the practices described constitute unfair methods of com- 
petition; both groups represent an effort to raise the standards of 
competition through self-regulation, and are of value primarily as an 
educational device. This phase of the work of the department is 
necessarily confined by the anti-trust laws and must be brought 
within the rule of those cases upholding reasonable restraints of 
trade.”* 

At the request of the attorney general or of any district at- 
torney, the department is required to assist in the enforcement of 
the anti-trust laws, and other state laws relating to trade.** Such 
assistance usually takes the form of investigations, though in some 
instances investigations of the department into alleged unfair trade 
practices or unfair methods of competition have revéaled violations 
of the anti-trust laws, in which case the facts found have been re- 
ported to the attorney general for proper action. 





=Bill 3A, Special Session 1931, to create chapter 109 of the Statutes, which 
passed the Assembly and failed ly one vote in the Senate, would have enlarged 
the stabilization work of the Department and accorded to members of “boards 
of trade” supervised by it, some relaxation of the anti-trust laws. The proposal 
is described in Gov. La Follette’s message of Nov. 24, 1931, reprinted in Berarp, 
America Faces THE Future 351, 367-9. 

A significant step in the direction of stabilization in industry was achieved 
when, under the supervision of, and in co-operation with, the State of Wisconsin, 
the members of the Northern Hemlock and Hardwood Manufacturers’ Association 
entered into a contract providing for a limitation upon production for the fiscal 
year 1931-1932 and establishing a supervisory committee representing various 
interests, authorized to terminate the contract at any time it may deem the public 
interest so requires. It was largely by reason of this contract that the Northern 
Hemlock and Hardwood Manufacturers’ Association received honorable mention 
in the annual award of the American Trade Association Executives for 1931. 
*Wis. Star. (1931) §99.18. 
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CONCLUSION 


Perhaps the chief advantage of proceeding through the depart- 
ment lies in its ability to dispose, within a comparatively short pe- 
riod, of those cases which do not require extensive investigations. 
Upon ten days’ notice, the department is authorized to call a public 
hearing, and at any time thereafter, it may issue its cease and de- 
sist order if necessary. The function of the trade practice work 
of the department is the maintenance of free and equal opportunity in 
business through the discouragement of harmful tendencies before 
serious public or private injuries, or violations of the anti-trust laws, 
have occurred. It is submitted that such tendencies should be curbed 
by the publicity of investigation, whether or not the specific practices 
have been denounced by the courts or have been enjoined by the de- 
partment. 




























WISCONSIN’S COMPARATIVE NEGLIGENCE LAW 


RicHarp V. CAMPBELL* 


It is an established principle of the Anglo-American common 
law that where a party bases a claim for injury to his person or his 
property upon the negligence of another, the claimant is unable to 
recover if he is responsible for negligence which contributed to pro- 
duce the injury. The only substantial limitations upon this prin- 
ciple,? apart from statute, are those imposed by the “last clear 
chance” rule and the “reckless, wanton, or gross negligence’ doc- 
trine.* Although in complete harmony with the individualistic 
spirit of the days of its origin, the contributory negligence rule has 
ceased to conform to the fundamental ideals of justice of today.* 

Discontent with the common law rule has produced a marked 
agitation in favor of comparative negligence.** The principal argu- 
ments which are made in opposition to this doctrine are those con- 
cerning the feasibility of its administration. Thus, it is contended 
that (1) it is impossible to ascertain proportions of negligence; (2) 
the administrative difficulties under our legal system would out- 
weigh the substantive advantages of the rule; and (3) it would 
create confusion because its effect on vital common law principles 
other than the contributory negligence rule is uncertain. 

An adequate answer to the first contention was given as early 
as 1896 by Professor Franck of Brussels. Speaking in favor of 
the proportional rule in maratime collision cases, he said :° 

The system, then, is not an attempt to convert a collision case into 

a mathematical problem, where every act shall be given its numerical 

value and the total number of marks obtained by each side added up 

and compared at the end. It is a question not of algebra, but of common 


sense. 
For instance, one ship is guilty of gross misconduct, the other of a 





“Assistant Professor of Law, University of Wisconsin. 

‘The doctrine is generally said to have originated with the decision in Butter- 
field v. Forrester, 11 East 60 (1809). But if negligence is construed to include 
advertent conduct, it can be traced to Cruden v. Fentham, 2 Esp. 685 (1799). See 
Bohlen, Contributory Negligence (1908) 21 Harv. L. Rev. 233. 

*Quebec, with its Roman Civil Law background, recognizes comparative negli- 
gence. Canadian Pac. R. R. Co. v. Frechette, 24 Que. K. B. 459 (1915). Early de- 
cisions of Illinois and a few other states applied a limited form of comparative 
negligence. For a detailed analysis of these cases, see Beacn, CoNTRIBUTORY NEG- 
LIGENCE, pages 112-140. 

*For a general discussion, see Green, Contributory Negligence (1927) 6 N. C. 
L. Rev. 3. 

“See MacMurchy, Contributory Negligence (1923) 1 Can. B. Rev. 844, 856. 

“For a detailed analysis of the history of the comparative negligence theory, 
see Mole & Wilson, A Study of Comparative Negligence (1932), 17 Corn. L. Q. 333. 
‘Franck, Collisions at Sea (1896) 12 L. Q. Rev. 260, 264. 
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failure to comply with the regulations, which under the circumstances 
was almost excusable; the former will bear four-fifths of the total 
damage, the latter one-fifth. If the difference is less, the proportion 
will be three-fourths to one-fourth. Or if smaller still, the proportion 
will be two-thirds to one-third. I have never heard of any extraordinary 
difficulty being felt in the apportionment of the blame in this way. On 
the other hand, I have often been told by judges that it is much easier 
to make such a comparison than to decide what was the operative cause 
of the collision, with a view to fixing one ship with the whole respon- 
sibility and holding the other blameless. 


The comparative negligence rule has worked successfully for many 
years in jurisdictions whose laws are based on the Roman Civil 
Law* and in Maritime Law.’ It is a fair inference that a satisfac- 
tory comparison of acts of negligence is possible. Obviously, exact 
mathematical accuracy cannot be attained. But it is equally clear 
that the fault of one party is often more glaring than the fault of 
another. 

The second contention centers about the jury. Contrary to the 
Roman system in civil cases and to the Admiralty system, the jury 
is a fundamental institution of Anglo-American law. It is claimed 
that (1) the prejudice of juries'in favor of persons who have been 
injured, especially where the defendant is a large corporation, will 
practically nullify the effect of the plaintiff’s fault; and (2) if the 
court seriously interferes with the jury’s actions, the administrative 
difficulties will be overwhelming. Both of these arguments are based 
solely upon speculation. Experience indicates that our judicial sys- 
tem is capable of taking care of the comparative form of the negli- 
gence issue as ably as of the negligence issue itself, at least in cases 
where only two parties are involved. 

The third objection is not peculiar to the comparative negli- 
gence rule. Every change in a basic principle of law necessitates a 
readjustment with other principles. During the transition period 
there will usually be a number of serious questions of correlation. 
Doubts will arise respecting principles which were formerly well 
settled. But as these questions reach concrete form in pending liti- 
gation, precedents will be established determining the effect of the 
new principle upon other rules. 

The contributory negligence doctrine is so thoroughly estab- 





*GerMAN Civic Cope, §254; 2 Contin & CaprtaNntT, Cours ELEMENTAIRE DE Drotr 
Civiz Franeais, 370. 

‘Several rules have been used in admiralty, the most important ones being 
the rule of equal division and the proportional rule. See Franck, op. cit. supra 
note 5; Scott, Collisions at Sea where both Ships are in Fault (1897) 13 L. Q. Rev. 
17. 
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lished in our common law that any change is unlikely to be made ex- 
cept by legislation. Several modifying statutes are already in force. 
The Federal Employers’ Liability Act* (applicable to interstate 
railroad employees) and employers’ liability acts of many of the 
states® provide for some form of comparative negligence in actions 
brought by employees. A few statutes apply the comparative negli- 
gence principle to actions for injuries caused by the operation of 
trains.° Nebraska and Georgia have comparative negligence acts 
of general application, but materially limit their scope by other pro- 
visions. In Mississippi,’ and in the Canadian provinces of On- 
tario, British Columbia,44 New Brunswick,5 and Nova Scotia,}54 
the comparative negligence rule is adopted by statute in all cases of 
injuries to person or property. 

Various types of comparison are provided for by these statutes. 
The great majority permit some recovery irrespective of the magni- 
tude of the plaintiff’s negligence. Several allow the plaintiff to re- 
cover only where his negligence is slight and that of the defendant 
is gross in comparison. Others limit the right to recover to cases 
where the plaintiff’s negligence is less than the negligence of the de- 
fendant. With few exceptions, the statutes provide for a proportion- 
al reduction of damages. 





*35 Stat. 66 (1908), 45 U. S. C. §53 (1926). Where the violation by the carrier 
of any statute enacted for the safety of employees contributed to the death or in- 
jury of an employee, the defense of contributory negligence is completely abro- 
gated. 

"Ariz. Rev. Cope (1928) §1388; Ark. Dic. Strat. (Crawford & Moses, 1921) 
§7140 and §7145; D. C. Cope (1929) §82, p. 184; Fra. Gen. Laws (Skillman, 1927) 
§7060; Ga. ANN. Cope (Park’s, 1914) §2783; Iowa Cope (1931) §8158; Kan. Rev. Sr. 
ANN. (1923) §66-238; Micu. Comp. Laws (1929) §8630; Minn. Stat. (Mason, 1927) 
$4935; Mont. Rev. Copes (Choate, 1921) §6606; Nev. Rev. Laws (1912) §1915 and 
$5651; N. C. Cons. Stat. ANN. (1919) §3467; N. D. Com. Laws Ann. (1913) §4805; 
Oxn10 Gen. Cope (Page, 1931) §6245-1; Ore. Cope ANN. (1930) §49-1706; S. C. 
Cope or Laws (1922) §4915; S. D. Comp. Laws (1929) §9709; Va. Cope ANN. (1930) 
§5792; Wyo. Comp. Stat. ANN. (1920) §5387. The great majority of these acts 
apply only to railroad employees. 

Auk. Dig. Stat. (Crawford & Moses, 1921) §1004 and §8575; Fra. Gen. Laws 
(Skillman, 1927) §7052; Ga. ANN. Cope (Park’s, 1914) §2781; TENN. ANN. Cope 
(Shannon, 1917) §1574 as construed in Tenn. Cent. Ry. Co. v. Page, 153 Tenn. 84, 
282 S. W. 376 (1926). 

“Under the Nebraska act the bar of contributory negligence is only removed 
where the negligence of the plaintiff is slight and the negligance of the defend- 
ant is gross in comparison. Nes. Comp. Strat. (1929) §20-1151. The Georgia 
statute provides: “If the plaintiff by ordinary care could have avoided the con- 
sequences to himself caused by the defendant’s negligence, he is not entitled to 
recover. But in other cases the defendant is not relieved, although the plaintiff 
may in some way have contributed to the injury sustained.” Ga. ANN. CopE 
(Park’s, 1914) §4426. 

“Miss. ANN. Cope (Hemingway, 1927) §516. 

“Ont. Stat., 20 Geo. V. c. 27 (1930); 21 Geo. V. c. 26 (1931). 

“Brit. Col. Stat., 15 Geo. V, c. 8 (1925). 

*New Bruns. Rev. St. (1927) c. 143. 

*aNova Scotia Stat. (1926) 16-17 Geo. V, c. 3. 
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THE Wisconsin Act?» 


Prior to 1931, Wisconsin had two limited comparative negli- 
gence acts. One provides that in an action on behalf of an em- 
ployee of a railroad for personal injuries or death, the fact that the 
employee may have been guilty of contributory negligence shall not 
bar a recovery, but his damages shall be diminished by the jury in 
proportion to the amount of negligence attributable to such em- 
ployee.** Where the injury is due to the negligence of a co-em- 
ployee, the employee can recover only where it is caused in whole or 
in greater part by that negligence. This statute has never been re- 
pealed although it is now largely superseded by other legislation.*” 
The other statute provides that in an action against a railroad for 
personal injuries or death caused by the failure of the railroad to 
comply with certain statutory provisions, the fact that the person 
injured or killed was guilty of a slight want of ordinary care con- 
tributing to the injury or death shall not bar a recovery.** No pro- 
vision is made for diminishing the amount of the recovery. 

In 1931, a bill was introduced in the Senate which read as fol- 
lows :’° 

Contributory negligence shall not bar a recovery in an action by 
any person or his legal representative to recover damages for negligence 
resulting in death or in injury to person or property, if such negligence 
was not as great as the negligence of the person against whom recovery 
is sought, but any damages allowed shall be diminished by the jury in 
the proportion to the amount of negilgence attributable to the person re- 
covering. 


The Senate finally adopted an amendment which specifically covered 
situations involving several parties,?° but the Assembly was unfavor- 
able to this amendment. The ultimate result was the enactment of a 
bill in the form quoted above.”* 





wbAttention is called to the following materials: Report of THE COMMITTEE OF 
Cixcuit JupGes (Feb. 1932); Wickham, ProceepINnGs oF THE Boarp oF CIRCUIT 
Jupeces (Jan. 1932) 20; Werner, Stare Bar AssociATION BULLETIN (Oct. 1931) 233; 
Padway, Comparative Negligence, (1931) 16 Marg. L. Rev. 3; Note (1932) 7 Wis. 
L. Rev. 122. 

1Wrs. Stat. (1931) §192.50. 

The defense of contributory negligence of an employee has been abrogated 
in actions against an employer who has at the time of the injury in a common 
employment three or more employees, except where the employer has elected to 
come under the workmen’s compensation provisions. Ws. Stat. (1931) §331.37. 
The legislature ordered that §192.50 (Wis. Stat. (1927) §192.55) be omitted from 
the 1929 statutes, Wis. Laws 1929, c. 504, §120, but later directed that it be printed 
again in the 1931 compilation, Wis. Laws 1931, c. 79, §22. 

Wis. Stat. (1931) §192.29 (6). 

Bill No. 55S. A similar proposal had been rejected. in 1925 (Bill No. 210S). 

Sub. Amend. No. 1S. 

“Wis. Laws 1931, c. 242, creating Wis. Stat. §331.045. 
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CONSTITUTIONALITY 


In a number of cases the objection has been made that statutes 
abrogating or modifying the common law doctrine of contributory 
negligence were unconstitutional. The uniformity with which the 
constitutionality of these statutes has been upheld by the courts is a 
sufficient answer to any constitutional objection to the 1931 act.” 


CoNSTRUCTION 


The problem involved in the construction of statutes is that of 
determining and giving effect to the intention of the legislature. 
As the comparative negligence act is in derogation of the common 
law, a rule of strict construction will be adopted in ascertaining that 
intention. The primary object of the act is to remove, in certain 
cases, the bar which existed at common law where a person had been 
injured by the combined negligence of himself and a third party. 
It will be presumed that the changes in the common law are limited 
to those provided for in the express language of the statute or neces- 
sarily implied from the general purpose of the act. 


A. RETROACTIVE EFFECT 


It is unnecessary to decide whether accrued rights in the de- 
fense of contributory negligence are “property rights” which are 
entitled to constitutional protection against retroactive legislation.** 
In cases involving questions of a conflict of laws, it is generally 
agreed that the contributory negligence defense is a substantive 
right.** It is obvious that if the legislature had intended the com- 
parative rule set up to alter existing substantive rights it would have 
provided therefor in unequivocal language.*® Instead, section 2 of 
the act reads:** “This act is to take effect upon passage and pub- 
lication.” 


B. Errect oN Prior STATUTES RELATING TO CONTRIBUTORY 
NEGLIGENCE 


The comparative negligence rule does not supersede prior stat- 





"Second Employers’ Liability Cases, 223 U. S. 1, 32 Sup. Ct. 169 (1911); Nat- 
chez & So. Ry. Co. v. Crawford, 99 Miss. 697, 55 So. 596 (1911); Hines v. McCul- 
lers, 121 Miss. 666, 83 So. 734 (1920); Kiley v. Chi., M. & St. P. Ry. Co., 138 Wis. 
215, 119 N. W. 309 (1908). 

“Decisions of the Supreme Courts of Wisconsin and Mississippi have indicat- 
ed that they are. See Clemons v. Chi., St. P., M. & O. Ry. Co., 137 Wis. 387, 119 
N. W. 102 (1908); Richards v. City Lbr. Co., 101 Miss. 678, 57 So. 977 (1912). 

“Fitzpatrick v. Int. Ry. Co., 252 N. Y. 127, 169 N. E. 112 (1929); Note (1924) 
32 A. L. R. 796, 801. 

*Supra note 23; McKittrick v. Byers [1926] 1 D. L. R. 342. 
*Wis. Laws 1931, c. 242, §2. 
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utes which have completely abrogated the defense of contributory 
negligence in certain situations.27 As the Mississippi Supreme 
Court said in answer to the contention that damages should be re- 
duced under the comparative negligence act in a case where the 
claimant could have recovered before the passage of the act :?* 


The purpose of the new statute is simply to afford a right of recovery 
in those cases where plaintiff’s negligence had operated as a complete 
bar, and not to give any one sustaining personal injuries a right to sue 
in all cases where the defendant’s negligence contributed in whole or in 
part to the injuries complained of. 


The Wisconsin statute permitting persons injured or killed by 
a railroad’s breach of certain requirements to recover where they 
are guilty of only a slight want of ordinary care presents a more 
difficult problem.*® It is clear that such persons will be entitled to 
the additional benefits of the act of 1931. And it is probable that 
the act will also be held to require a proportional reduction of the 
plaintiff’s recovery when he is chargeable with a slight want of 
ordinary care. 


C. Crarmant’s RicHt To RECOVER 


Under a great majority of the comparative negligence acts, the 
party sustaining injury is entitled to some recovery irrespective of 
the amount of his negligence. This is not the rule under the Wis- 
consin act. The person injured can recover only in cases where his 
negligence is not as great as the negligence of the person against 
whom a recovery is sought. Where the claimant is responsible for 
fifty per cent or more of the negligence which contributed to pro- 
duce his injuries, his action fails.*° 

The problem of computing the fault attributable to the claimant 
is not merely one of a mathematical computation of isolated ele- 
ments of fault; it is rather a problem of computation by compari- 
son. Under the Wisconsin act an initial comparison is necessary to 
determine the claimant’s right to any recovery. Where this issue is 
decided in his favor, the standard of comparative fault continues for 





TMobile & O. Ry. Co. v. Campbell, 114 Miss. 803, 75 So. 554 (1917). Likewise, 
the policy of legislation passed subsequent to the comparative negligence law may 
justify the court in construing it to eliminate entirely the defense of contributory 
negligence in the situation dealt with, although the legislation does not contain 
express language to that effect. Handle Co. v. Jack, 149 Miss. 465, 115 So. 586 
(1927). 

*Mobile & O. Ry. Co. v. Campbell, supra note 27, at 821, 75 So. at 557. 

*Supra note 18. 

St. Louis S. F. Ry. Co. v. Kirkpatrick, 155 Ark. 632, 245 S. W. 35 (1922), de- 
cided under a statute which in this respect is similar to the Wisconsin Act. 
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the purpose of determining the extent to which his damages shall be 
diminished. 
D. DIMINISHING THE DAMAGES 


The weight of argument and authority support the position that 
where the claimant’s fault is less than that of the defendant, he is 
entitled to recover isis entire damages diminished by an amount 
which is in the same proportion to the total damages that the amount 
of negligence attributable to the claimant bears to the combined 
negligence of both. Conversely stated, the defendant is liable in 
the proportion that the negligence attributable to him bears to the 
combined negligence of both. For purposes of illustration, assume 
that A and B are guilty of acts of negligence which combine to cause 
injuries to B in the sum of one thousand dollars. A’s negligence is 
three times as great as B’s negligence; in terms of percentages, 75% 
as compared to 25%. B is entitled to recover 75% of $1,000 or 
$750. This has been the uniform construction of similar provisions 
regarding the reduction of damages under statutes where the in- 
jured party is permitted to recover even when his fault is greater 
than the defendant’s.** 

A possible alternative construction would diminish the claim- 
ant’s recovery in the proportion that the defendant’s negligence ex- 
ceeds the claimant’s negligence. In the illustrative case, he would 
recover 50% of his damages. This construction is contrary to the 
wording of the statute with respect to diminishing the damages. 
Under it, the provision that the claimant is only entitled to recover 
if his negligence is not as great as the negligence of the defendant is 


_surplusage. The only argument favoring it is that it avoids the 


feature of the other view which makes a substantial difference in 
the result depend upon a difference of 1% in the fault.** Under an 
Arkansas statute limiting the claimant’s right to recover to cases 
where his fault is less than the fault of the defendant, it is held that 
the claimant is entitled to recover 51% of his damages where the 
defendant is 51% negligent.** Past legislative policy in Wisconsin 
has attached substantial consequences to minute differences in the 
amount of a claimant’s negligence. The statute relative to injuries 





“Norfolk & W. Ry. Co. v. Earnest, 229 U. S. 114, 33 Sup. Ct. 654 (1913); Ten- 
dall v. Davis, 129 Miss. 30, 91 So. 701 (1922). 

“Under the first construction, if the combined negligence of A and B caused 
B damages, he would recover nothing if his negligence was 50%. If it was 49%, 
he would recover 51% of his damages. As a practical matter, the comparison 
will probably not be carried to such fine degrees. 

“Davis v. Scott, 151 Ark. 34, 235 S. W. 407 (1921); St. Louis S. F. Ry. Co. v. 
Kirkpatrick, supra note 30. But see Missouri Pac. Ry. Co. v. Brown, 182 Ark. 
722, 32 S. W. (2d) 633 (1930). 
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caused by the operation of trains permits a party to recover his en- 
tire damages in certain cases although he is guilty of a slight want 
of ordinary care.** If his negligence is slightly more than a slight 
want of ordinary care, he recovers nothing. Under the early form 
of the statute applying to actions brought by railroad employees, 
when the negligence of the railroad was greater than the negligence 
of the injured employee and contributed in a greater degree to his 
injury, the employee recovered his entire damages.** Where this 
was not the case, he recovered nothing.** 

Should the jury be instructed to compute the reduction of the 
damages or to return it in terms of percentages? It has been cus- 
tomary under the comparative negligence acts of other jurisdictions 
to have the jury write in the diminished amount. It could not be 
done in any other way where the general verdict is used. But the 
special verdict is commonly used in negligence cases in Wisconsin. 
In several cases where the Wisconsin courts were administering the 
Federal act, the jury’s findings have been made in terms of percent- 
ages.*7 The statement of the act that “any damages allowed shall be 
diminished by the jury in proportion to the amount of negligence at- 
tributable to the person recovering” does not indicate a legislative in- 
tent to control the clerical procedure, especially in view of the prior 
delegation to the supreme court of the power to make rules of prac- 
tice and procedure.** The advantage of a finding in percentages is 
that it insures an opportunity by motion for the correction of any 
mathematical errors in computation. 


E. THe Court AND THE JuRY 


Under American jurisprudence, the jury is the usual fact-finding 
body in common law cases. But it is recognized that negligence is 
not a simple fact.**° The term connotes a flexible standard of con- 
duct.*° Whether a party is negligent depends upon the inferences 
to be drawn from a set of ultimate facts. It is the right and duty 





“Supra note 18. 

*Wis. Laws 1907, Part I, §1816. 

**When the act was amended in 1913, it was provided that contributory neg- 
ligence should never bar a recovery, but that the employee’s damages should be 
ciminished in proportion to the amount of negligence attributable to him. Wis. 
Laws 1913, c. 644. 

*Kalashian v. Hines, 171 Wis. 429, 177 N. W. 602 (1920); Richter v. Chi., 
M. & St. P. Ry. Co., 176 Wis. 188, 186 N. W. 616 (1922). 

*Wis. Star. (1931) $251.18. 

*It is commonly referred to as a mixed question of law and fact. Pool v. 
Chi., M. & St. P. Ry. Co., 56 Wis. 227, 14 N. W. 46 (1882). 

“For a general discussion of the definition of negligence in Wisconsin, see 
Beuscher & Modrall, Negligence and Due Care (1929) 5 Wis. L. Rev. 209. 
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of courts to keep the standards set by juries within certain limits. 
An attempt by the legislature to restrict the court’s function in de- 
termining the legal sufficiency of the evidence to establish the right 
of the parties would be unconstitutional.* The difficulty is that of 
determining when the right and duty should be exercised. It can at 
least be said that the tendency to interfere with the jury’s findings 
on the negligence issue is much stronger than the tendency to control 
its conclusions as to the credibility of witnesses or the probative 
value of evidence.*? 

The question whether the negligence of the injured party is as 
great as the negligence of the one against whom a recovery is 
sought, and the question of the proportion which the injured party’s 
negligence bears to the combined negligence of both are questions of 
standards of conduct, not of physical facts. There is a natural tend- 
ency on the part of the average jury to feel that the person who is in- 
jured should be compensated. If the intention of the legislature is 
to be carried out, it is essential that the courts exercise their right 
and perform their duty of keeping the jury’s conclusions within 
proper bounds.* 


F. Burpen or Proor 


Prior to the passage of the statute, the burden of proving con- 
tributory negligence on the part of the plaintiff rested on the de- 
fendant.** The statute does not change this rule.** Undoubtedly, 
when an issue is raised as to the plaintiff’s negligence,** a finding 
that the plaintiff’s negligence is less than that of the defendant, and 





“Natchez & So. Ry. Co. v. Crawford, supra note 22; Kiley v. Chi., M. & St. P. 
Ry. Co., supra note 22. 
“Bohlen, Mixed Questions of Law and Fact (1924) 72 U. or Pa. L. Rev. 111. 

. “Under its early statute applying to railway employees, the Wisconsin Su- 
preme Court has held that the jury was not justified under the evidence in find- 
ing that the employee’s negligence was less than the negligence of the employer. 
Dohr v. Wisconsin Cent. Ry. Co., 144 Wis. 545, 129 N. W. 252 (1911). In numer- 
ous cases arising under comparative negligence statutes, courts have interfered 
with verdicts on the theory that the jury had failed to make a proper proportional 
decrease of the damages, usually giving the plaintiff his option of a remittitur 
or a new trial. See, for example, Atlantic Coast Lines Ry. v. Hobbs, 71 Fla. 109, 
70 So. 939 (1916); Tampa Elec. Co. v. Bryant, 133 So. 887 (Fla. 1931); Yazoo & 
M. V. R. Co. v. Williams, 114 Miss. 236, 74 So 835 (1917); Tallahala Lbr. Co. 
v. Holliman, 125 Miss. 308, 87 So. 661 (1921); Yellow Pine Trustees v. Holley, 
142 Miss. 241 (1925). 

“Randall et al. v. N. W. Tel. Co., 54 Wis. 140, 11 N. W. 419 (1882); Pfeiffer 
v. Radke, 142 Wis. 512, 125 N. W. 934 (1910). 

“Yazoo & M. V. Ry. Co. v. Lucken, 137 Miss. 572, 102 So. 393 (1924); Gulf & 
S. I. Ry. Co. v. Saucier, 139 Miss 497, 104 So. 180 (1925); Zeratsky v. Chi. & N. 
W. Ry. Co., 141 Wis. 423, 123 N. W. 904 (1910). 

“Contrary to the great weight of authority, it is the rule in Wisconsin that 
a denial of negligence by the defendant raises the issue of contributory negligence. 
Cunningham v. Lyness, 22 Wis. 245 (1867); Harper v. !‘olcomb, 146 Wis. 183, 130 
N. W. 1128 (1911). 
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a further finding of the proportion of negligence attributable to the 
respective parties are essential to the plaintiff’s recovery. Under the 
five-sixths jury rule these issues must be determined by the same 
ten jurors who decided the issue of negligence. But this was equally 
true of the contributory negligence issue at common law.*’ The 
plaintiff has the right under the comparative negligence statute, as 
he did at common law, to recover full damages unless the defendant 
succeeds in proving some proportion of fault in the plaintiff. 


G. CAUSATION 


Where a claim of negligence has been asserted, whether it was 
relied upon to support an action or as a defense to an action, it has 
never been given any weight unless it operated as a cause, within the 
legal meaning attached to that word, of the consequences involved. 
The fault standing alone has not been deemed important. A claim- 
ant’s suit is not barred at common law merely because he is guilty of 
negligence, but only where he is guilty of negligence which is a con- 
tributing factor in his injury. No change has been made in this 
respect by the new law. Only negligence of the respective parties 
which operates as a legal or proximate cause of the injuries in issue 
will be considered in determining the proportions of fault.“ When 
the term negligence is used in this article, it refers to causal negli- 
gence. 

In Morgan v. B. C. Elec. R. Co.,* the plaintiff parked its motor 
truck at night without lights on a street railway track. The motor- 
man of the street car would have seen the truck in time to stop if he 
had been keeping a proper lookout. Having failed to do so, he col- 
lided with the truck, damaging it. The British Columbia Court of 
Appeal held that this case was a proper one for making a comparison 
of the negligence of the parties under the statute. _The decision has 
been criticized as an unwarranted abrogation of the Davies v. Mann 
doctrine of causation."® Whether the criticism is justified or not, the 
court did not purport to base its conclusion on the theory that the 
statute altered rules of causation. The Canadian courts have con- 
sistently held that .their comparative negligence statutes do not have 





“See (1932) 7 Wis. L. Rev. 111. 

*I}linois Cent. Ry. Co. v. Porter, 207 Fed. 311 (C. C. A. 6th, 1913); Friedman 
v. Allen, 152 Miss. 377, 118 So. 828 (1928); McLaughlin et al. v. Long et al., 
{1927] 2 D. L. R. 186; Johnston v. McMorran [1927] 4 D. L. R. 335; see Seaboard 
Air Line Ry. v. Tilghman, 237 U. S. 499, 35 Sup. Ct. 653 (1915). 

#[1930) 4 D. L. R. 30. 

©Weir, Davies v. Mann and Contributory Negligence Statutes (1931) 9 Can. B. 
Rev. 470; Note (1931) 9 Can. B. Rev. 52. 
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this effect.** Possibly the comparative negligence law should de- 
stroy the “last clear chance” doctrine.*? But it is improper to con- 
strue it to have that effect by implication unless the court of the 
particular jurisdiction involved has expressly recognized that the 
“last clear chance” rule is a humanitarian doctrine intended to re- 
lieve claimants of the harshness of the contributory negligence 
view.’ As the “last clear chance” doctrine is not accepted in Wis- 
consin,* the specific problem does not arise in connection with the 
Wisconsin act. 


H. Decrees or NEGLIGENCE 


A distinct meaning has been attached by the Wisconsin Su- 
preme Court to the terms slight negligence, ordinary negligence, 
and gross negligence. Slight negligence is the failure to exercise that 
degree of care and vigilance which persons of extraordinary pru- 
dence and foresight are accustomed to use.** Ordinary negligence 
is the failure to exercise the care which a reasonable man would 
exercise under the same or similar circumstances.*® Gross negli- 
gence is conduct of such a reckless or wanton type as to be equiva- 
lent to an intention to inflict injuries.** 

It is obvious that conduct defined as slight negligence is un- 
important from a legal standpoint. It has no effect on the rights of 
litigants. On the part of a plaintiff, it does not bar his suit; on the 
part of a defendant, it does not render him liable.** This unfor- 
tunate use of the term apparently resulted from a desire to change 
the point of view taken in early decisions without expressly over- 
ruling the statements made. This was accomplished by differentiating 
slight negligence from slight want of ordinary care.*® It is clear 
that the comparative negligence statute leaves slight negligence as it 
has always been—a term of no legal value. 

Want of ordinary care, no matter how slight, on the part of 
the plaintiff which contributed to his injuries barred his action at 





“McLaughlin et al. v. Long et al.; Johnston v. McMorran, both supra note 48. 
But cf. Chambers et al. v. Sampson, [1931] 3 D. L. R. 206. 

@Note (1926) 30 Law Nores 121. 

Raines v. Southern Ry. Co., 169 N. C. 189, 85 S. E. 294 (1915). 

“Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N. W. 407 (1925); see 
Wisconsin Ice & Coal Co. v. Chi., N. S. & M. Ry., 177 Wis. 427, 188 N. W. 482 
(1922). 

SGriffin v. Town of Willow, 43 Wis. 509 (1878). 

“This formula is stated in a great variety of ways. See Beuscher & Modrall, 
op. cit. supra note 40, at 210. 

*Bentson v. Brown, 186 Wis. 629, 203 N. W. 380 (1925). 

Astin v. Chi., M. & St. P. Ry., 143 Wis. 477, 128 N. W. 265 (1910); Ditberner 
v. Chi., M. & St. P. Ry., 47 Wis. 138 (1879). 
*Dreher v. Fitchberg, 22 Wis. 675 (1868). 
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common law.®° The basic purpose of the statute is to alter this rule. 

It probably will not be important from a practical standpoint 
to determine whether the statute applies to a grossly negligent plain- 
tiff. Normally his gross negligence will be equal to or greater than 
the defendant’s negligence, although it is conceivable that a case 
might arise where the defendant is guilty of a higher degree of gross 
negligence than the plaintiff. The question which undoubtedly will 
arise is whether the plaintiff’s damages shall be reduced where he is 
guilty of ordinary negligence and the defendant is guilty of gross 
negligence. In that situation, the plaintiff was entitled at common 
law to recover the full damages sustained. 

The Mississippi statute and the Federal Employers’ Liability 
Act are held to cover all forms of negligence, including gross negli- 
gence.* The statement of Justice Cook in the first Mississippi case 
deciding the question is typical of the reasoning used. He said :* 

This statute is plain, unambiguous, and easily construed. Prior to 

its passage contributory negligence—any contributory negligence, slight, 
ordinary, or gross, if negligence can in fact be so classified—barred a 
recovery, and the manifest legislative purpose in enacting it was simply 
to alter the rule on this subject which had been established by the courts, 
so that such negligence should not hereafter bar recovery, but should 
simply cause a diminution of the amount thereof. This statute does not 
deal with, and was not intended to introduce into our jurisprudence, 
degrees of contributory negligence, but it deals with contrbutory negligence 
of every character. 


The value of these decisions in connection with the Wisconsin 
situation is questionable for several reasons. In the first place, it 
is not clear in what sense gross negligence is being used. The term 
is one which is very loosely applied. Obviously, the statute was not 
intended to create categorical degrees of negligence. But in Wis- 
consin these degrees preceded the statute. The question is not 
whether the act created gross negligence, but whether it abrogated it 
as a distinct degree. Again, these cases have arisen where the situa- 
tion was the reverse of what it probably will be in Wisconsin. The 
defendant was raising the objection that the action was barred by the 
plaintiff’s gross negligence. The answer given was that the primary 
purpose of the act was to remove the bar. If the emphasis had 





Randall et al., Ex’rs. v. N. W. Tel. Co., 54 Wis. 140, 11 N. W. 419 (1882). 

“Tomasik v. Lanferman, 238 N. W. 857 (Wis. 1931); see Watermolen v. Fox 
River Elec. Ry. & Power Co., 110 Wis. 153, 85 N. W. 663 (1901). 

®Pennsylvania Co. v. Cole, 214 Fed. 948 (C. C. A. 6th, 1914); Yazoo & M. 
V. Ry. Co. v. Carroll et al., 103 Miss. 830, 60 So. 1013 (1912); Yazoo & M. V. Ry. 
Co. v. Williams, 114 Miss 236, 74 So. 835 (1917); Gulf, M. & N. Ry. Co. v. Ar- 
rington, 107 So. 378 (Miss. 1926). 
®Yazoo & M. V. Ry. Co. v. Carroll et al., supra note 62 at 835, 60 So. at 1014. 
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been focused upon an application that would have decreased the 
plaintiff’s common law rights, the question might not have been so 
readily answered. Apparently, if the act includes gross negligence 
at all, it includes it for all purposes. Furthermore, in contrast to the 
Federal act and the Mississippi act, the Wisconsin statute retains a 
principle which makes the right to any recovery dependent upon 
the substantial character of the negligent acts. If the plaintiff’s 
negligence is equal to or greater than the defendant’s negligence, he 
cannot recover. 

It is an established rule of construction that when a statute uses 
words which have a definite and well-known meaning at common 
law, it will be presumed that the words were used in that sense 
unless a contrary intention clearly appears.** Under the common 
law of Wisconsin, the terms “negligence” and “gross negligence” 
are sharply distinguished.*® The supreme court has repeatedly held 
that gross negligence is not a form of negligence; that it is char- 
acterized by an intent to injure, if not actual, then constructive, that 
is by such a reckless and wanton disregard of the rights and safety 
of another or his property and a willingness to inflict injury as the 
law deems equivalent to such intent.*© There are undoubtedly 
grounds for the argument that this distinction has been made in order 
to reach a desirable result; that the true difference between “ordin- 
ary negligence” and “gross negligence” is one of degree rather than 
one of kind. But can it be assumed that this was in the mind of the 
legislature when it used the term “negligence”? It seems clear that 
it cannot, especially in view of the fact that the legislation expressly 
prevents a claimant from recovering when his negligence is equal 
to or greater than that of the party against whom a recovery is 
sought. 

Although “gross negligence” is not within the term “negligence” 
as used in the statute, the natural tendency to broaden its scope 
when contributory negligence was a bar to an action based on negli- 
gence, should now cease. 





“In the construction of the statutes of this state the following rules shall be 
observed unless such construction would be inconsistent with the manifest intent 
of the legislature; that is to say: . . . All words and phrases shall be construed 
and understood according to the common and approved usage of the language; 
but technical words and phrases and such others as may have acquired a pe- 
culiar and appropriate meaning in the law shall be construed and understood 
according to such peculiar and appropriate meaning.” Ws. Stat. (1931) $370.01. 

“Wilson v. Chippewa Valley Elec. Ry. Co., 120 Wis. 636, 98 N. W. 536 (1904). 

“Bolin v. Chi., St. P. M. & O. Ry. Co., 108 Wis. 333, 84 N. W. 446 (1900); 
Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N. W. 672 (1904); Gould v. 
Merrill R. & L. Co., 139 Wis. 433, 121 N. W. 161 (1909); Berndl v. Director Gen. 
of Rys., 177 Wis. 210, 188 N. W. 81 (1922) 
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I. NEGLIGENCE PER SE 


The rule that certain statutes and ordinances are intended to 
fix the standard of negligence, and that a breach thereof is negligence 
per se is not altered. But it will be necessary for the jury, under 
court supervision, to determine the quantum of fault attributable to 
the breach, except in cases where the violation of the statute is 
“gross negligence.’”’®? 


J. ImpuTep NEGLIGENCE 


The 1931 act does not alter the common law rules of imputed 
negligence. The usual inference in this respect has the additional 
support of the express wording of the statute that** “any damages 
allowed shall be diminished in proportion to the amount of negli- 
gence attributable® to the person recovering.” Although the same 
language is not used earlier in the statute with reference to the de- 
termination of whether the negligence of the person injured is 
less than that of the person against whom a recovery is sought, 
it is apparent from the act as a whole that the term “negligence” 
is used tnroughout to include both personal and imputed negligence. 


K. VoLuNTARY ASSUMPTION OF RISK 


Although the principle that one who voluntarily encounters a 
known danger cannot recover from the person responsible for that 
danger has been repeatedly enunciated by Anglo-American courts, 
confusion regarding the exact nature of the principle and the extent 
of its application has been the subject of frequent comment.”? The 
argument that it is limited to contractual relations is constantly re- 
iterated." Whether it is an element relating to the defendant’s duty 
or a defense to an admitted breach of duty is seldom carefully 
analyzed. The distinction between assumption of risk and contribu- 
tory negligence was disregarded as long as either was a bar to an 
action based on negligence."* When statutes removed the bar of one 
or the other, attempts at clarification have been confusing and contra- 
dictory. 





“For an illustration of “gross negligence” in the violation of a statute, see 
Pinoza v. Northern Chair Co., 152 Wis. 473, 140 N. W. 84 (1913). The doctrine is 
limited and explained in Ludke v. Burck, 160 Wis. 440, 152 N. W. 190 (1915). 

*Wis. Star. (1931) §331.045. 

Italics inserted by the author. 

See Bohlen, Voluntary Assumption of Risk (1906) 20 Harv. L. Rev. 14, 91; 
Note (1914) 17 Law Notes 206. 

M$ee (1923) 2 Tenn. L. Rev. 39. 

"See, for example, Upthegrove v. Jones & Adams Coal Co., 118 Wis. 673, 96 N. 
W. 385 (1903); Horn v. LaCrosse Box Co., 131 Wis. 384, 111 N. W. 522 (1907). 
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In Wisconsin the doctrine of assumption of risk has been 
abrogated by legislation in actions by or on behalf of employees.” 
Consequently, if the doctrine is limited to contractual relations, it is 
of slight importance in this state. Although early decisions seemed 
to favor the theory that assumption of risk applied only to cases 
where the parties were in privity of contract,”* this view does not 
conform with later decisions, and was definitely disapproved in a 
recent opinion of the supreme court.” 

Unless the term “negligence” used in the 1931 act is con- 
strued to include assumption of risk, a clarification of the distinc- 
tion between the contributory negligence and assumption of risk 
doctrines is imperative. It is held under other comparative negli- 
gence acts that assumption of risk is not affected.° But the Wis- 
consin Supreme Court has often referred to assumption of risk as 
a form of contributory negligence.” In Cor v. Chi. M. & St. P. 
Ry. Co.,"* a railroad employee brought an action under the compara- 
tive negligence statute applicable to such employees. Judgment 
was given below for the defendant on the basis of assumption of 
risk by the plaintiff. This decision was reversed by the supreme 
court on the theory that the words “contributory negligence” where 
used in the statute included that form of it known as assumption of 
risk. And again recently in Biersach et al. v. Wechselberg et al., 
the court, discussing whether a general question on contributory 
negligence included assumption of risk, said :” 

While a general question with proper instructions may cover the 
matter from a technical legal standpoint, it in fact does not as a practical 
matter disclose to the jury the real question which it is called upon to 
determine. 


Is it possible that the legislature intended to include assumption 
of risk in a comparison of the faults of the parties? The answer to 
this question requires an analysis of the true character of the doc- 
trine. 

Where a statutory provision or a rule of common law give a 





@BWis. Star. (1931) §331.37. 

“This conclusion was reached as late as 1914. Knauer v. Schlitz Brewing Co., 
159 Wis. 7, 149 N. W. 494 (1914) and see Washburn v. Skogg et al., 204 Wis. 29, 
233 N. W. 764, 235 N. W. 437 (1931). 

“Biersach et al. v. Wechselberg et al., 238 N. W. 905 (Wis. 1931). 

Seaboard Air Line Ry. v. Horton, 233 U. S, 492 (1914); Southern Pac. Co. v. 
Berkshire, 254 U. S. 415, 41 Sup. Ct. 162 (1921); see Standard Oil Co. v. Evans, 
154 Miss. 475 (1929). 

™Dugal v. City of Chippewa Falls, 101 Wis. 533, 77 N. W. 878 (1899); John- 
son v. St. P. & W. Coal Co., 126 Wis. 492, 105 N. W. 1048 (1906); Tosty v. Morgan 
Co., 151 Wis. 601, 139 N. W. 402 (1913). 

159 Wis. 491, 149 N. W. 709 (1915). 
"Supra note 75, at 907. 
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person the right to protection from a dangerous condition, his 
knowledge of the danger and appreciation of the risk that it in- 
volves does not constitute an assumption of the risk of injury. It 
is only where he is exercising a privilege derived from the consent 
of the person responsible for the condition that the maxim volenti 
non fit injuria applies. In such cases, the relation being a purely 
voluntary one, the maximum duty of the party responsible for the 
condition is that of fully disclosing the existing dangers and re- 
fraining from creating additional ones. The person voluntarily en- 
countering the disclosed danger in preference to giving up the pos- 
sible benefits of the relationship takes the risk involved.*® 

The Tentative Restatement of the Law of Torts describes a 
negligent act as follows :*° 

A negligent act may be one which involves an unreasonable risk 

(a) although it is done with reasonable care, skill, preparation and 

warning, or (b) only if it is done without reasonable care, skill, prepara- 

tion or warning. 


It is in the cases where a person engages in a course of conduct 
which is known to him to involve in itself a risk to himself that 
contributory negligence or fault has been confused with assumption 
of risk. The confusion is a natural one arising from the fact that 
cenduct which constitutes an assumption of risk may also fall be- 
low the standard of a reasonable man. For example, A is a guest in 
B’s automobile. He is injured by the concurrent negligence of B 
and C, a third party. B’s negligence consisted in driving at his cus- 
tomary excessive rate of speed. A was familiar with B’s habits of 
driving, and made no protest. In Wisconsin, B could successfully 
defend an action by A on the theory that as A had assumed the risks 
of injury due to the speed, B did not owe him a duty in this respect. 
Whether A has failed to conform to the standard of a reasonably 
prudent man is immaterial. He cannot recover even if he has. But 
if A sues C an entirely different problem is presented. C owes A 
the duty of refraining from causing him injury by negligent con- 
duct. Whether C could defeat A’s action at common law would de- 
pend upon whether A was contributorily negligent in riding with B 
under the circumstances. 

There are undoubtedly those who will refuse to accept the 
theory that the negligence concept extends beyond the field of inad- 





But his rights have. been enlarged in some situations by legislative action. 
Wis. Strat. (1931) $331.37 (employees); Washburn v. Skogg, 204 Wis. 29, 233 N. 
W. 764, 235 N. W. 437 (1931) (construing the application of the safe-place stat- 
ute to “frequenters”’). 

"See sec. 179. 
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vertence.** But the present trend of the authorities supports the 
position that it may be negligent to deliberately encounter a known 
risk.** Wisconsin adopted this point of view as early as 1868.°*# 
A clear expression of it is found in 1879 in Goldstein v. Chicago, 
Milw., & St. P. Ry. The plaintiff in that case was driving his 
horse and wagon along a narrow unguarded passage which bordered 
on a canal, when the horse became frightened and backed into the 
canal. He had driven over the passageway frequently, and was fully 
aware of the danger involved. In analyzing his conduct, the court 
said :** 


True, the complaint states that the plaintiff “carefully and cautiously 
turned his horse to the outer or canal side”, but this averment does not 
negative his negligence. The negligence is not in the manner of driving, 
but in attempting to drive there at all. 


In numerous other cases where the defendant owed the plaintiff a 
common law duty, conduct of the plaintiff which exposed him to a 
known danger created by the defendant in violation of this duty has 
been treated solely as a problem of contributory negligence.* In 
others although the conduct has been labeled assumption of risk, or 
has been referred to interchangeably as assumption of risk and con- 
tributory negligence, the reasonable man standard has been the test 
uniformly applied.** The recent decision in Keller v. Port Wash- 
ington®™ is an excellent illustration. The action was one against a 
city to recover for injuries to an automobile which slipped off the 
street while going up a hill which was covered with ice. The hill had 
been slippery for several weeks, and the plaintiff knew of its precise 
condition, having driven over it daily. In considering his conduct, 
the supreme court said that the question was one of assumption of 
risk which is a form of contributory negligence; that the problem 





*Marshall, J., concurring in Fandek v. Barnett & Record Co., 161 Wis. 55, 69, 
150 N. W. 542 (1915); (1914) 9 Inu. L. Rev. 134. 

“TENTATIVE RESTATEMENT OF THE Law oF Torts, §179. 

™*sCornelius, Admr. v. City of Appleton, 22 Wis. 635 (1868); Langhoff v. Mil. 
& Prairie du Chien Ry., 23 Wis. 43 (1868). 

46 Wis. 404 (1879). 

“Supra note 83, at 407. 

“Kenworthy v. Town of Ironton, 41 Wis. 647 (1877); Devine v. Fond du Lac, 
113 Wis. 61, 88 N. W. 913 (1903); Ottman v. Wis.-Mich. Power Co., 199 Wis. 4, 225 
N. W. 179 (1929); Reiland v. Wis. Valley Elec. Co., 202 Wis. 499, 233 N. W. 91 
(1930); Glander v. Milwaukee E. R. & L. Co., 155 Wis. 381, 144 N. W. 972 (1914); 
McKeigue v. City of Janesville, 68 Wis. 50, 31 N. W. 298 (1887); Kavanaugh v. 
City of Janesville, 24 Wis. 618 (1869). 

“Schiffler v. Chi. & N. W. Ry. Co., 96 Wis. 141, 71 N. W. 97 (1897); Haselmaier 
v. Mil. E. R. & L. Co., 185 Wis. 210, 201 N. W. 257 (1924); Douglas v. Chi., M. 
& St. P. Ry. Co,, 100 Wis. 405, 76 N. W. 356 (1898); Salzer v. City of Milwaukee, 
97 Wis. 471, 73 N. W. 20 (1897); Culbertson, Adm’r. v. Mil. & No. Ry. Co., 88 
Wis. 567, 60 N. W. 998 (1894). 

200 Wis. 87, 227 N. W. 284 (1929). 
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was not whether the plaintiff was negligent in handling his automo- 
bile at the immediate time of the injury, but whether he was negli- 
gent in attempting to climb the hill at all; that is whether considering 
all of the circumstances a reasonably prudent man would have acted 
as the plaintiff did. 

A clear recognition of the distinction between assumption of 
risk and contributory negligence is found in the court’s opinion in 
Fandek v. Barnett & Record Co.** In that case the person for whose 
death the action was brought, an employee of the defendant, had 
been working in the presence of a known danger. The jury found 
contributory negligence on the part of the deceased barring the ac- 
tion. The trial court changed this finding on the theory that as it 
was based solely upon his advertent conduct it was really a finding 
of assumption of risk, and that the defense of assumption of risk 
had been abolished by statute. In reversing this decision, the su- 
preme court said :*° 

The abolition of the defense of assumption of risk does not absolve 
the employee from the duty of exercising ordinary care for his own 
safety. And whenever his failure to do that causes his injury in whole 
or in part, he is guilty of contributory negligence, irrespective of whether 
the negligence consists in an omission to discover a danger that ought 
to be discovered and shunned, or in a careless or bungling manner of 
doing an act otherwise reasonably safe, or in voluntarily assuming a risk 
that an ordinarily careful and prudent man similarly situated would not 
usually assume. Negligence exists when conduct does not measure up to 
the standard of ordinary care. The defense of assumption of risk abolish- 
ed by the statute related to such risks as could be assumed within the 
field of ordinary care... There is no other rational line of demarcation. 


Decisions in the numerous cases involving actions by gratuitous 
automobile guests against their hosts which have reached the Wis- 
consin Supreme Court in recent years are a further aid in clarifying 
the problem. Although the language used by the court has not al- 
ways been consistent, the actual decisions indicate that true assump- 
tion of risk is recognized not as a type of fault but as conduct which 
alters the duty of the host to the guest. 

In O’Shea v. Lavoy,*® it was decided that the duty of the host 
with respect to the condition of the automobile was the same as that 
of the owner of land toward a licensee. That analogy was extended 
in Mitchell v. Raymond” to the operation of the automobile. A new 





161 Wis. 55, 150 N. W. 537 (1915). But cf. Beck v. Siemers, 174 Wis. 437, 
183 N. W. 157 (1921). 

”"Fandek v. Barnett & Record Co., supra note 88, at 66, 150 N. W. at 541. 

175 Wis. 456, 185 N. W. 525 (1921). 

181 Wis. 591, 195 N. W. 855 (1923). 
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difficulty was presented a short time later in Cleary v. Eckart*? 
where it appeared that the guest’s injury was due to the host’s un- 
familiarity with driving. The guest was aware of this lack of skill. 
The court said that the rule stated in Mitchell v. Raymond must be 
modified to such an extent that the host only owes to the guest the 
duty of not increasing the danger or creating a new danger. It was 
suggested that the case might also be a proper one for the applica- 
tion of the assumption of risk doctrine. Subsequent decisions indi- 
cate that the justification for the result reached in Cleary v. Eckart 
is the assumption of the risk by the guest. The confusion in the 
opinion apparently arose from a feeling that assumption of risk was 
foreign to the duty problem. In Thomas v. Steppert,®® under an- 
alogous facts, the same result was reached on the theory that the 
guest’s assumption of risk negatived the host’s duty with respect 
to the risk. The point is carefully analyzed in Sommerfeld v. 
Flury** where the supreme court said :*° 
Apparently the trial court did not appreciate the difference between 
the duty which Krueger owed to the other users of the highway and the 
duty which he owed to the occupants of the car. The verdict as sub- 
mitted inquired only with reference to such matters as constituted negli- 
gence on the part of Krueger to third persons using the highway. The 
verdict did not adequately ascertain whether Krueger had breached the 
duty which he owed to the occupants of the car. It was conceded by 
plaintiffs that it was customary in the neighborhood to hurry to fires. 
This would justify a conclusion on the part of the jury that the occupants 
of the car knew or had reason to believe that Krueger would not drive 
as carefully as ordinarily on the trip. Among other risks assumed by 
the occupants of the car were the risks naturally incident to the purpose 
and character of the trip. %* 


A number of decisions in actions by an automobile guest against 
his host have treated the guest’s acquiescence in a known danger as 
“that form of contributory negligence commonly referred to as as- 
sumption of risk.”*’ This finding that the guest had failed to con- 
form to the standard of reasonable care was unnecessary.** In dis- 





191 Wis. 114, 210 N. W. 267 (1926). 

200 Wis. 388, 228 N. W. 513 (1930). 

198 Wis. 163, 223 N. W. 408 (1929). 

*Sommerfield v. Flury, supra note 94, at 170, 223 N. W. at 412. 

*See also Olson v. Hermansen, 196 Wis. 614, 220 N. W. 203 (1928); Page v. 
Page, 199 Wis. 641, 227 N. W. 233 (1929); Brockhaus v. Newman, 201 Wis. 57, 
228 N. W. 477 (1930). 

“Harding v. Jesse, 189 Wis. 652 (1926); Krueger v. Krueger, 197 Wis. 588, 222 
N. W. 784 (1929). 

“On the other hand, it may be important to determine in an action by the 
guest against the host whether the guest was contributorily negligent in failing 
to keep a proper lookout. Glick v. Baer, 186 Wis. 268, 201 N. W: 752 (1925). 
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cussing this tendency, the supreme court recently said :** 


It is well settled that it was her (the guest’s) duty to protest at an 
excessive or dangerous rate of speed. There is an increasing tendency 
to designate this failure to protest as contributory negligence. It is not 
strictly contributory negligence. The duty to protest grows out of the 
relation of host and guest, and it constitutes an essential element in the 
question of whether the guest may recover damages resulting from the 
negligence of the host. The rule is that the host owes to the guest the duty 
of not increasing the danger or creating a new one naturally resulting 
from the acceptance by the guest of the invitation extended by the host. 
Where the invitation is to take an automobile ride, the guest is warranted 
in assuming that the host will not drive at a reckless or unlawful rate 
of speed. However, it may suit the pleasure of both the host and guest 
to drive at a high rate of speed. Where this results with the acquiescence 
of the guest, the guest is not permitted to recover from the host. This 
is not because the guest is, strictly speaking, guilty of contributory negli- 
gence, or any negligence, but rather because the guest has acquiesced in 
the conduct of the host, and it would be against reason and justice to 
permit a recovery against the host under such circumstances. 


It is only where a party other than the host is involved that it be- 
comes important to determine whether the guest’s voluntary accept- 
ance of a known risk is contributory negligence. In actions by a 
guest against a third party, the court has properly treated the 
guest’s acquiescence in the host’s lack of ability or manner of 
handling his automobile as a problem of contributory negligence.** 

It is submitted that the term “negligence” when used in the 
1931 comparative negligence act is intended to include that form of 
conduct which is unreasonable because its utility is not sufficient to 
outweigh the magnitude of the known risk which is encountered, 
sometimes referred to as assumption of risk. On the other hand, 
the act does not alter the rule that a person coming in contact with 
a dangerous condition in the exercise of a privilege derived from the 
consent of the one responsible for the condition is unable to recover 
where he is fully aware of the danger and of the risk involved. It 
was only intended to change the defense of contributory negligence 
or fault. 


. 


L. CouNTERCLAIMS 


It will not be difficult to handle counterclaims under the act. 
Assume a case where the plaintiff and the defendant have both been 
injured by concurrent acts oi negligence. In a suit by the plaintiff, 
the defendant is entitled to counterclaim for his damages. The de- 





“Haines v. Duffy ef al., 249 N. W. 152, 153 (Wis. 1931). 
*sBrubaker v. lowa Co., 174 Wis. 574 ,183 N. W. 690 (1921); Sommerfield v. 
Flury, supra note 94. 
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fendant’s position with respect to the counterclaim is the same as the 
plaintiff’s position with respect to the main action. If the plain- 
tiff’s negligence is less than the defendant’s negligence, the counter- 
claim will fail, and the main action will succeed. If the plaintiff's 
negligence is greater than the defendant’s negligence, the main ac- 
tion will fail, and the counterclaim will be successful. If the neg- 
ligence of the parties is equal, neither will recover. 


M. ConcurrENT NEGLIGENCE OF SEVERAL PARTIES 


The most complicated problems in the construction of the stat- 
ute arise where several parties are involved. The express language 
of the act is applicable only to the case of a claimant and a single 
defendant. Of course this naturally covers the situation where the 
defendants stand in a relation where the fault of one is imputed to the 
other. But cases where the negligent conduct of several parties, act- 
ing independently, combines to produce a single injury raise the deli- 
cate problem of determining by implication what the legislature 
intended. At common law, such persons would have been jointly 
and severally responsible for the entire damages if the plaintiff was 
free from fault.** If the plaintiff was contributorily negligent, 
they would not have been liable at all. 

A study of the experiences of other jurisdictions is not help- 
ful. None of the statutes of general application contain the pro- 
vision which limits the claimant’s right to recover to cases where his 
negligence is less than that of the party against whom a recovery is 
sought. The question of the effect of other comparative negligence 
statutes on rules of joint and several liability and of contribution 


‘either has been obviated by the nature of the statutes, or has not 


been expressly adjudicated. 

Two distinct questions are presented by the Wisconsin statute. 
First, the liability of the individual defendants. Second, the rights 
of the respective defendants among themselves. In analyzing these 
problems, several different theories have been advanced by trial 
judges and lawyers. 





“A typical case is the one where two defendants, each driving negligently, 
collide and injure a pedestrian. In considering the extent of the doctrine of joint 
liability for independent acts in Mitchell Realty Co. v. West Allis, the Wisconsin 
Supreme Court said: “It is true that a joint tortfeasor may be held in negligence 
cases for the entire damage, but such recovery is permissible upon the doctrine of 
necessity for the reason that separate damages can not be computed. This doc- 
trine will not be extended beyond the absolute necessities required by the situa- 
tion.” 184 Wis. 352, 371, 199 N. W. 390, 397 (1924). 
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(1) Liability of the Individual Defendants. 


Doctrine “A”—A comparison is made of each individual de- 
fendant’s negligence with the negligence of the claimant. The claim- 
ant is entitled to recover against those defendants only whose negli- 
gence is greater than his. For example, assume that the negligence 
of P, the claimant, is 20%, that of B is 10%, that of C is 
30%, and that of D is 40%, and P’s damages are $1000.00. P is 
entitled to a recovery against C and D but not against B. 

The defendants whose separate acts of negligence are each great- 
er than the negligence of the claimant (C and D in the illustrative 
case) are jointly or severally liable for the full sum recoverable. 
It is not entirely clear what proportions are to be used in determin- 
ing that sum. Is P entitled to a judgment against C and D in the 
proportion that the negligence attributable to B, C, and D bears to 
the entire negligence attributable to B, C, D, and P (80% of 
$1000.00, or $800.00), or should B’s negligence be disregarded, thus 
diminishing P’s recovery by 20/90 instead of 20/100. The latter 
seems to be the better view. It applies the same rule of proportion 
as where there is only one defendant, permitting the claimant to re- 
cover his full damages diminished in the proportion that his negli- 
gence bears to the combined negligence of himself and those persons 
who are liable to him. 

Doctrine “B”—As in Doctrine “A”, the negligence of each 
defendant is compared with the negligence of the claimant in order 
to determine whether the negligence of the particular defendant is 
greater than that of the claimant. But in contrast to Doctrine “A”, 
this same standard of the comparison of the fault of the claimant 
with that of each individual defendant is used to determine how much 
the damages shall be diminished. In the illustrative case, P is en- 
titled to a joint judgment against C and D for the sum recoverable 
against C, the least negligent; that is, for a sum which bears the 
same relation to the full damages that the negligence attributable 
to C bears to the combined negligence of P and C. He is entitled 
to a several judgment against D for the difference between this sum 
and the total sum recoverable from D. Where there are more than 
two defendants liable who are responsible for varying degrees of 
fault, the claimant apparently recovers a joint judgment against all 
of them for the sum due from the least negligent one; he recovers 
a second joint judgment against the others for the difference be- 
tween this sum and the sum recoverable from the next least negli- 
gent defendant, and so on until he recovers a several judgment 
against the most negligent defendant. 
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Doctrine “C”—If the combined negligence of all of the per- 
sons whose concurrent acts operated to cause the claimant’s injury 
is greater than his negligence, they are jointly and severally liable 
to the claimant for his entire damages, except as the damages are 
diminished in proportion to the fault attributable to the claimant. 
Thus, in the case stated, P is entitled to a joint or several judgment 
against B, C, and D for $800.00. 

Doctrine “D”—This view is the same as Doctrine “C’, ex- 
cept that the negligence of those persons only who are joined as 
defendants to the particular suit is considered. 

Doctrine “E”—The claimant is not entitled to a joint judg- 
ment. He procures a several judgment against each defendant 
whose negligence is greater than his in the proportion that such de- 
fendant’s negligence bears to the combined negligence of the claim- 
ant and all of the defendants. Applying this theory to the illustra- 
tive case, P is entitled to recover 40% of his damages from D and 
30% of his damages from C. 

Doctrine “A” approved'’*°—At common law the claimant’s 
action against each and all of the defendants would have been barred 
by his contributory negligence. The statute has specifically re- 
moved this bar only where the negligence of the claimant is less 
than that of “the person against whom recovery is sought.” In the 
legislative rules for the construction of statutes, it is provided that 
every word importing the singular number may extend and be ap- 
plied to several persons.*** That appears to be the only possible 
justification for doctrines “C” and “D”. But that rule of construc- 
tion should only be adopted in unusual cases where the nature and 
history of the act indicate that the plural was intended. The gen- 
eral spirit of the 1931 act is opposed to construing the word “person” 
to mean “persons”. One of the fundamental characteristics of the 
statute is its retention of enough of the individualistic spirit of the 
common law to deny relief to a claimant whose negligence is equal 
to or greater than that of a person whom he is seeking to hold re- 
sponsible. This principle would be disregarded in many cases if the 
defendants are treated as a unit for the purpose of determining 
liability. For example, if the claimant was guilty of 45% negli- 
gence, two defendants of 25% each, and one defendant of 5%, the 
claimant would recover against all of them. 








———— 


The framer of the 1931 act supports this view, except possibly that phase 
of it which eliminates the fault of the persons whose individual negligence is less 
than that of the claimant in computing the reduction of damages. Padway, Com- 
parative Negligence, 16 Marg. L. Rev. 3, 17-19. 

Wis. Stat. (1931) §370.01 (2). 
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Doctrine “E” produces an illogical alteration of the common law 
rules of joint and several liability. Assume, for example, a case 
where B and C have by concurrent acts of negligence caused P 
damages in the sum of $1000.00. At common law P would be en- 
titled to a joint or several judgment against B and C for $1000.00. 
Obviously, the statute has not affected this case. Assume the addi- 
tional fact that P is guilty of contributory negligence. Where the 
common law bar resulting from his contributory negligence has been 
removed by the statute, he should be entitled to the same rights that 
a non-negligent plaintiff has, except that his damages will be re- 
duced in proportion to his negligence. There is nothing in the act 
to indicate an intention to change the common law rules of joint and 
several liability. 

This limits the field of choice to doctrines “A” and “B”. They 
are in accord in holding that only those defendants are liable whose 
individual negligence, personal or imputed, is greater than the claim- 
ant’s negligence. This does not alter the common law rules of joint 
and several liability. Prior to the passage of the statute, none of the 
defendants would have been liable, jointly or ctherwise, where the 
claimant was contributorily negligent. All of the defendants who 
are liable under the comparative negligence statute are jointly or 
severally liable, subject to the diminishment of the damages in pro- 
portion to the claimant’s fault. 

Doctrines “A” and “B” differ on the question of the basis for 
reducing the claimant’s recovery. Assurne a case where P is 10% 
negligent, X 60%, and Y 30%, and P’s damages are $1000.00. 
Under Doctrine “B”, X would be responsible for 60/70 of $1000.00, 
or $857.10, and Y for 30/40 of $1000.00, or $750.00, P being en- 
titled to a joint judgment against them for $750.00, and a several 
judgment against X for $107.10. The claimant’s fault is used 
against him as many times as there are defendants who are liable. 
It is submitted that in the above situation P is entitled to recover 
$900.00 in some proportions. Doctrine “A” gives him the right 
to a joint or several judgment for that sum against X and Y. The 
argument may be made that this makes one defendant responsible 
for the fault of another. The answer to this contention is that it 
is not the statute but the common law rules of joint and several 
liability which produce this result. 


(2) Contribution Rights of Defendants. 


Doctrine “X”—The defendants who are liable are entitled 
to equal contribution rights. 
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Doctrine “Y”—The contribution rights of the defendants 
who are liable is based upon a comparison of the degrees of negli- 
gence attributable to each of them. 

Doctrine “X” Approved—The act was intended to remedy 
a particular evil. Obviously, it does not affect contribution rights 
where the injured party is not guilty of contributory negligence. 
It would be odd if rules of contribution between tort-feasors vary 
according to whether the injured party is or is not guilty of contribu- 
tory negligence. 

It is possible, although not probable, that the court will change 
the rule of contribution between tort-feasors without legislative ac- 
tion. The doctrine of stari decisis is not given the weight in tort 
law that it is accorded in the field of contract and property.** The 
theory of contribution, unknown to the common law of tort in this 
state until recently,’ is based upon grounds of equity and fairness. 
Evolved at a time when the court did not attempt to make a com- 
parison of degrees of ordinary care, it naturally followed that a 
standard of equal proportions was adopted. To-day with the com- 
parative negligence idea introduced into the law by legislative action 
for a certain purpose, it is possible that the court may apply the 
same principle to contribution. 


CONCLUSION 


The act of 1931 marks an advance toward a more rational rule 
for handling negligence litigation. It does not carry the compara- 
tive negligence theory to its logical conclusion either with respect 
to the rights of claimants or the responsibility of individual defend- 
ants. But for initial legislation upon a principle which is to a large 
extent foreign to our law, this is probably a wise policy. 

In cases involving only two parties, it is difficult to justify a rule 
which permits a person to recover 51% of his damages if his negli- 
gence is 49%, and none of his damages if his negligence is 50% or 
more. Cases where greater injustice will follow than at common 
law are readily suggested. For example, in the case where A’s negli- 
gence is 49% and B’s negligence is 51%, assume that each sustains 
damages in the sum of $10,000.00. At common law, neither could 
recover from the other. Under the circumstances that would be a 
fair disposition of the matter. Under the present statute, B bears 








Reiter v. Grober, 173 Wis. 493, 181 N. W. 739 (1921). 

The right of contribution among joint tort-feasors whose conduct is not 
intentional or wilful, is recognized in Ellis v. Chi. & N. W. Ry. Co., 167 Wis. 392, 
167 N. W. 1048 (1918). 
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his own loss of $10,000.00, and is also obliged to pay $5,100.00 to A. 
On the other hand, where several parties are involved great hard- 
ship would frequently result from permitting a claimant to recover 
something irrespective of the degree of his fault unless a change 
was made in the common law rules of joint and several liability or 
of contribution. Such a change would complicate the proportion- 
ment of the fault. Cases where grave injustice will be done under 
the present act will undoubtedly be the exception. In the great mass 
of litigation the statute will alleviate the unfairness of the common 
law doctrine of contributory negligence without introducing a new 
evil. 

The present legislation, if construed in accordance with a com- 
bination of doctrines “A” and “X” presents a simple, practical 
plan. It will never be necessary to compare more than two units of 
fault at any one time. In determining what defendants are liable 
to the claimant, the negligence of each defendant will be compared 
separately with that of the claimant. The further question of the 
extent to which the claimant’s damages shall be diminished will be 
decided upon a comparison of his negligence with the unit of the 
combined negligence of all of the defendants who are responsivle to 
him. 

If the principle of comparative negligence demonstrates its 
practicability, there will undoubtedly be a demand for a more com- 
plete acceptance of the doctrine. The legislation should then be ex- 
tended to permit a claimant to recover irrespective of the degree of 
his negligence. Provision should be made for contribution in pro- 
portion to the negligence of the respective defendants. This change 
in the rules of contribution should be extended to all negligence 
cases, irrespective of whether contributory negligence is involved.’ 
It is questionable, however, if we should accept the ultimate logic of 
the comparative negligence theory’*® by providing that each de- 
fendant shall be liable only in the proportion that his individual 
negligence bears to the combined negligence of all parties involved. 





The statute now in force in Ontario is of this nature. See supra note 13. 

“The statutes of New Brunswick, British Columbia, and Nova Scotia pro- 
vide: “Where by the fault of two or more persons damage or loss is caused to 
one or more of them, the liability to make good the damage or loss shall be in 
proportion to the degree in which each person was at fault: 

Provided that: 

(a) If having regard to all the circumstances of the case, it is not possible 
to establish different degrees of fault, the liability shall be apportioned equally, 
and 

(b) Nothing in this section shall operate so as to render any person liable 
for any loss or damage to which his fault has not contributed.” 

See supra notes 14, 15, and 15a. 
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CoNSTITUTIONAL LAw—Due Process—TAxaTION—CoMBINED INCOMES OF 
HussBaNnp AND Wire.—Husband and wife, married in October 1927, filed 
separate returns of 1927 income. Each had taxable income all of which was 
derived from each one’s separate earnings and business. The Assessor of 
Incomes assessed a tax upon these combined incomes to the husband. Having 
paid under protest, he sued to recover the excess above the tax due on his 
own income. 

The statute, then as now, read: “In computing taxes and the amount 
of taxes payable by persons residing together as members of a family, the 
income of the wife and the income of each child under eighteen years of age 
shall be added to that of the husband and father, or if he be not living, to that 
of the head of the family and assessed to him except as hereinafter provided. 
The taxes levied shall be payable by such husband or head of the family, 
but if not paid by him may be enforced against any person whose income 
is included within the tax computation.” Wis Srar. (1927) §71.05 (2) (d). 
See also §71.09 (4) (c). Because of the graduated rates the tax on the 
combined incomes of husband and wife exceeds the tax on such incomes if 
they were assessed separately. 

In Hoeper v. Tax Commission, 284 U. S. 206, 52 Sup. Ct. 120 (1931), 
the United States Supreme Court, reversing 202 Wis. 493, 233 N. W. 100 
(1950), held that the statute violated the due process clause of the Fourteenth 
Amendment. 

The Court said that if the status of a married woman in Wisconsin 
were the same as at common law, the statute would be justifiable; but as 
that status had been changed, Wis. Strat. (1927) §6.015 and c. 246, “in law 
and in fact the wife’s income is in fullest degree her separate property” and 
the state may not under the Fourteenth Amendment measure the husband’s tax 
in part by his wife’s income. Neither could the tax be justified as a regulation 
of marriage, nor as a means of preventing frauds and evasions. The dis- 
senting opinion of Mr. Justice Holmes, concurred in by Mr. Justice Brandeis 
and Mr. Justice Stone, reasoned that when husband and wife live together 


- each usually gets the benefit of the income of the other. “Taxation may 


consider not only command over, but actual enjoyment of the property taxed.” 
Furthermore “the legislature has power to determine what the conseqeuences 
of marriage shall be.” “The statute is justified also by its tendency to prevent 
tax evasion.” 

It is submitted that the majority is wrong in its main contention that an 
income tax assessed on the combined incomes of husband and wife is contrary 
to the Fourteenth Amendment. The argument that this provision is arbitrary 
is not sustained by the cases or the actual facts. The Court is in error in 
saying that “the state has, except in its purely social aspects, taken from the 
marriage status all the elements which differentiate it from that of the single 
person.” Has it forgotten the obligations of support, and of alimony after 
divorce? Ws. Strat. (1931) §49.11 (1); §247.26; §247.27. If it is arbitrary 
to combine the incomes of husband and of wife for purposes of taxation, is 
it not arbitrary to give a proportionately higher exemption to husband and 
wife than to two single persons—a rule in force under both the state and the 
federal income tax law? 
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Moreover the Court’s declaration that “the law is a revenue measure and 
not one imposing regulatory taxes” is questionable. Does a state have to 
label a statute as regulatory in certain of its provisions in order to make it 
such? Are not almost all revenue statutes regulatory in some phases—the 
earned income deduction, allowable donations, progressive rates, etc.? If 
the sections declared unconstitutional were not included under the revenue act 
but were put in the chapter granting equal rights to women, would the result 
have been different ? 

The Court has recognized that in tax matters practical expediency fre- 
quently is of greater importance than purely legal considerations, and that the 
government must be given power to prevent loss of revenue through evasions 
of its laws. In Taft v. Bowers, 278 U. S. 470, 49 Sup. Ct. 199 (1929), and 
Cooper v. United States, 280 U. S. 409, 50 Sup. Ct. 164 (1930), the Court 
disregarded legal title in the case of gifts. Those cases permit a tax on a 
donee for the increase in value of property while in the hands of his donor. 
In Corliss v. Bowers, 281 U. S. 376, 50 Sup. Ct. 336 (1930), petitioner had 
“transferred the fund from which arose the income in respect of which the 
petitioner was taxed, to trustees, in trust to pay the income to his wife for 
life with remainder over to their children,” reserving the power to alter or 
abolish the trust. Petitioner argued that as the net income for the year was 
paid over to his wife, “the income never was his and he cannot be taxed for 
it. The legal estate was in the trustee and the equitable interest in the wife.” 
To the Court, however, taxation was “not so much concerned with the refine- 
ments of title as . . . with actual command over the property taxed—the 
actual benefit for which the tax is paid.” In Tyler v. United States, 281 
U. S. 497, 50 Sup. Ct. 357 (1930), the question was “whether property owned 
by husband and wife as tenants by entirety may be included, without con- 
travening the Constitution, in the gross estate of the decedent spouse for the 
purpose of computing the tax ‘upon the transfer of the net estate’ imposed 
by the revenue acts.” The court said, “According to the amiable fiction of the 
common law, adhered to in Pennsylvania and Maryland, husband and wife 
are but one person, and the point made is that, by the death of one party to 
this unit, no interest in property held by them as tenants by the entirety passes 
to the other. This view, when applied to a taxing act, seems quite unsub- 
stantial. The power of taxation is a fundamental and imperious necessity of all 
government, not to be restricted by mere legal fictions. Whether that power 
has been properly exercised in the present instance must be determined by the 
actual results brought about by the death rather than by a consideration of 
the artificial rules which delimit the title, rights and powers of tenants by 
the entirety at common law. Taxation, as it many times has been said, is 
eminently practical, and a practical mind, considering results, would have 
some difficulty in accepting the conclusion that the death of one of the tenants 
in each of these cases did not have the effect of passing to the survivor 
substantial rights, in respect of the property, theretofore never enjoyed by 
such survivor.” 


In Lucas v. Earl, 281 U.S. 111, 50 Sup. Ct. 241 (1930), it was held that the 
salary and fees earned by a husband are taxable solely to him notwithstanding 
that by a contract between him and his wife, all their several earnings, in- 
cluding salaries and fees, are to be received, held and owned by both as 
joint tenants, for “this case is not to be decided by attenuated subleties.” 
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See also Palmolive Co. v. Conway, 43 Fed. (2d) 226 (1930), and Buick Motor 
Co. v. Milwaukee, 43 Fed. (2d) 385 (1930), where the court disregarded the 
corporate entity to prevent tax evasion. Note (1932) 7 Wis. L. Rev. 250. 

It is undisputed that for tax purposes distinctions may be made between 
individuals, partnerships, and corporations. And more subtle distinctions have 
been sustained, as in the recent chain store tax case, Tar Commissioners v. 
Jackson, 283 U. S. 527, 51 Sup. Ct. 540 (1931). What justification then is 
there for not allowing the state to treat married people differently from single 
people in matters of taxation? 

The marriage relationship resembles the business partnership and it would 
seem that the state should be able to regulate both. The state regulates the 
liabilities of persons entering into partnership, in many cases making one 
partner’s separate property liable even though the other partner has ordinarily 
no control over it. 

At common law the parent was entitled to the earnings and services of 
the child but not to the child’s separate property or the income or profits 
from such property. This rule has evidently not been changed by statute 
in Wisconsin. It would seem, therefore, that under the main case a parent 
should not be liable to taxation on the income from an infant’s separate 
property nor should the parent have to include such income in his return. 
Will the Supreme Court carry its logic to this conclusion? 


ArtTHur A. BLIED 


[Comments on this case appear in 7 Inp. L. J. 441, 45 Harv. L. Rev. 740, 
30 Micu. L. Rev. 810.] 


CorPORATIONS—ENTITY THEORY—TAXATION.—The entire business of the 
Palmolive Company was conducted, up to 1924, in Wisconsin. By a series of 
intercorporate transactions, all the stock and property of the company passed 
to a Delaware corporation which then leased back the property, but did no 
business in Wisconsin. The stock of this corporation was owned by a sales 
company'also organized in Delaware. The Wisconsin company continued manu- 
facturing and contracted to sell its entire soap output to the sales company at 
three, and later six per cent above cost. The parent sales company bought 


‘all materials required for manufacturing and sold them to the Wisconsin 


corporation at cost. The books of the manufacturing company showed little 
taxable income, whereas, prior to this reorganization, there were large profits 
subject to taxation. Disregarding the corporate entities the state tax com- 
mission assessed the Wisconsin corporation, in accordance with Wis. Srar. 
(1931) §71.25, on that part of the total income of the entire group which would 
have been taxable in Wisconsin had there been a single corporation doing the 
same business. The Federal District Court, following the decision in Buick 
Motor Co. v. City of Milwaukee, 43 F. (2d) 385 (E. D. Wis. 1930), refused 
to enjoin the collection of the tax and held that the tax commissioners, as 
well as the courts, had a right to look beyond the corporate entity and deal 
with the matter as though the corporate agency did not exist. Palmolive Co. 
v. Conway, 43 F. (2d) 226 (W. D. Wis. 1930). On appeal the decision was 
affirmed. Palmolive Co. v. Conway, 182 C. C. H. 384 (C. C. A. 7th, 1932). 
The case of Rees’ Sons v. North Carolina, 283 U. S. 123, 51 Sup. Ct. 385 
(1932), in which the United States Supreme Court held similar contractual 
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relationships valid and recognized the buying and selling departments of a 
business as entirely separated from the manufacturing branch, was distinguished 
on the facts. Section 71.25 (1) Wis. Srar. (1931) provides: “Where a cor- 
poration, a substantial portion of whose capital stock is owned either directly 
or indirectly by another corporation, acquires and disposes of the products of 
the corporation so owning a substantia! portion of its stock in such a manner 
as to create a loss or improper net income, the commission may determine the 
amount of taxable income of such corporation for the calendar or fiscal year, 
having due regard to the reasonable profits which but for such arrangements 
or understanding might or could have been obtained from dealing in such 
products, goods or commodities.” 


The treatment of the corporate entity in the Wisconsin cases is not 
uniform. In accordance with the variations in factual situations, the fiction 
is either upheld or is disregarded. The view expressed by Fowler, J. in 
Milwaukee Toy Co. v. Industrial Comm., 203 Wis. 493, 234 N. W. 748 (1931) 
that “the fiction of corporate entity is not to be lightly regarded” is also 
present in many of the previous decisions of this court. Rights of action 
accruing to a corporation belong to the corporation, and an action at law or 
in equity, cannot be maintained by the members as individuals. Button v. 
Hoffman, 61 Wis. 20, 20 N. W. 667, 50 Am. Rep. 131 (1884) ; Lee v. Young, 
147 Wis. 53, 132 N. W. 595 (1911); Qeland v. Woldenberg, 185 Wis. 510, 
201 N. W. 807 (1925). A corporation organized by state officials is regarded 
as a private company and is not subject to constitutional limitations imposed 
upon expenditures of the state. Loomis v. Callahan, 196 Wis. 518, 220 N. W. 
816 (1928). Eschweiler, J. dissenting. The owner of the majority of the 
stock of a corporation, who manages the business, is an employee and entitled 
to relief under the Workmen’s Compensation Act. Milwaukee Toy Co. v. 
Industrial Comm., supra; Zurich General Accident & Liability Ins. Co. v. 
Industrial Comm., 193 Wis. 32, 213 N. W. 630 (1927) ; Columbia Casualty Co. 
v. Industrial Comm., 200 Wis. 8, 227 N. W. 292 (1929). But see Leigh 
Aitchison Inc. v. Industrial Comm., 188 Wis. 218, 205 N. W. 806 (1925), 
where the opposite result was reached, although the corporate entity was not 
disregarded. This case, however, seems to be overruled by the language in 
Milwaukee Toy Co. v. Industrial Comm., supra. The sole owner of all the 
stock is not personally liable on the note of the corporation, Lipman v. Manger, 
185 Wis. 63, 200 N. W. 663 (1924), and likewise, contracts of the sole stock- 
holders in their individual capacity do not bind the corporation, Petersen v. 
Elholm, 130 Wis. 1, 109 N. W. 76, 1034 (1906). 


The opinions of Barnes, J., on the other hand, seem to disregard the 
corporate fiction where there is practically a sole stockholder. Haynes v. 
Kenosha Electric Railway Co., 139 Wis. 227, 119 N. W. 568 (1909) ; Dibbert 
v. Mutual Inv. Co., 158 Wis. 69,147 N. W. 3 (1914); Wolf Co. v. Kutch, 147 
Wis. 209, 132 N. W. 981 (1911) ; Fernekes v. Nugent, 158 Wis. 671, 149 N. W. 
393 (1914). Numerous other opinions have indicated that the controlling 
stockholder was “in effect and to all practical intents and purposes the cor- 
poration itself.” Koenig v. Geo. Logemann & Sons Co., 170 Wis. 619, 176 
N. W. 58 (1920) ; Vollman Below Co. v. Bayfield Mill Co., 146 Wis. 412, 131 
N. W. 899 (1911); McElroy v. Minn. P. H. Co., 96 Wis. 317, 71 N. W. 
652 (1897). “If... applying the corporate fiction would accomplish some 
fraudulent purpose, operate as a constructive fraud, or defeat some strong 
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equitable claim, the fiction is disregarded and the transaction is considered as 
one of the individual himself or of the corporation, whichever will prevent the 
inequitable result.” Milwaukee Toy Co. v. Industrial Comm., supra. See 
cases there cited. 

Although tax cases in Wisconsin usually state that stockholders and the 
corporation are in legal contemplation separate, most opinions, nevertheless, 
seem to disregard the corporate fiction. Miller v. Tax Comm., 195 Wis. 219, 
217 N. W. 568 (1928); Ford Hydro-Electric Co. v. Town of Aurora, 240 
N. W. 418 (Wis. 1932) ; Milwaukee County v. W. S. Seaman Co., 181 Wis. 
323, 193 N. W. 513 (1923). Courts will scrutinize closely any attempt to 
evade taxation, to see whether the acts are bona fide or fictitious. Cliff Chem- 
ical Co. v. Tax Comm., 193 Wis. 295, 214 N. W. 447 (1927). Quaere: Can the 
same results be obtained without “disregarding the corporate entity?” Is 
not the existence of an agency relationship often an adequate basis for a satis- 
factory decision? Does not the fair construction of agreements or statutes 
often require that the conduct and transactions of one unit shall have legal 
consequences for another; and are not statutes thus construed often con- 
stitutional regardless of the reality of the difference between one entity and 
another? Is not the application of a test based on “constructive fraud, a strong 
equitable claim” and similar concepts, bound to result in confusion, and 
great—almost administrative—latitude for the discretion of judges. Will not 
the desired results be thus obtained although the corporation remain as a sepa- 
rate and distinct entity from the stockholders ? 

In general, tax decisions only add to the confusion already existing in 
the law as to whether a corporation is in truth an artificial person “invisible, 
intangible, and existing only in contemplation of law,” or, “less impressively, 
merely a mode of association of natural persons.” Baliantine, Corporate 
Personality in Income Tax (1921) 4 Harv. L. Rev. 573. Courts have 
not hesitated to disregard the corporate entity. Dealings between parent and 
subsidiary corporations have been considered as merely bookkeeping transac- 
tions which do not result in taxable income. Gulf Oil Corp. v. Lewellyn, 
248 U. S. 71, 39 Sup. Ct. 35 (1918) ; Southern Pacific Co. v. Lowe, 247 U. S. 
330, 38 Sup. Ct. 540 (1918); Western Md. Ry. Co. v. Comm’r of Internal 
Revenue, 33 F. (2d) 695 (C. C. A. 7th, 1929). But see United States 


‘v. Phellis, 257 U. S. 156, 42 Sup. Ct. 63 (1921). The transfer of 


assets from a partnership to a corporation has been regarded as a paper 
transaction. Heafey v. Allen, 34 F. (2d) 941 (D. Neb. 1929). “Courts will 
not permit themselves to be blinded or deceived by mere forms of law, but 
regardless of fictions, will deal with the substance of the transaction involved 
as if the corporate agency did not exist and as the justice of the case may 
require.” Western Maryland Ry. Co. v. Comm’r of Internal Rev., supra. 
See also Wabash Ry. Co. v. American Ref. Transit Co., 7 F. (2d) 335 
(C. C. A. 8th, 1925). But, according to Prof. Wormser, “It is not enough 
that two shareholders in two corporations are identical ... It is not enough 
that they have mutual inter-related dealings. In order to disregard the entity 
it must clearly appear that one corporation is but the ‘business conduit’ of the 
other.” Wormser, Piercing the Veil of Corporate Entity (1912) 12 Cot. 
L. Rev. 496. 

Where the corporate form is used by individuals or corporatons for the 
purpose of evading obligations imposed by the tax laws, the courts will not 











~— 

















CASE LAW 253 


permit the legal entity to be interposed so as to defeat justice Wabash Ry. 
Co. v. American Ref. Transit Co., supra; Buick Motor Co. v. City of Mil- 
waukee, supra; Palmolive Co. v. Conway, supra. Courts will deal with the 
matter as though the corporate agency did not exist. Palmolive Co. v. Con- 
way, supra; People v. Gilchrist, 217 App. Div. 130, 216 N. Y. Supp. 208 
(1926). On the other hand, courts have allowed tax deductions by disregarding 
the corporate fiction. Western Md. Ry. Co. v. Comm’r of Internal Rev., 
supra; Southern Pacific Co. v. Lowe, supra; Gulf Oil Co. v. Lewellyn, supra. 
Brandeis, J. dissenting in Eisner v. Macomber, 252 U. S. 189, 40 Sup. Ct. 189 
(1920), states that Congress, in framing tax legislation, is not necessarily com- 
mitted to the separate entity theory. If the transaction is merely a financial 
reorganization, Phellis v. United States, 56 Ct. Claims 157 (1921); Western 
Md. Ry. v. Comm’r of Int. Rev., supra, or if corporations carry on part of 
their business through subsidiaries, the courts will look through the form to 
get at the real intent of the association of indviduals or corporations forming 
the organization. Wabash Ry. Co. v. American Ref. Transit Co., supra. 

In many instances, however, the courts have refused to disregard the prin- 
ciple of corporate entity for taxation purposes. Walker v. Gulf & I. Ry. Co. 
of Texas, 269 Fed. 885 (C. C. A. 5th, 1921); United States v. Phellis, 257 
U. S. 156, 42 Sup. Ct. 63 (1921) ; People v. Gilchrist, 244 N. Y. 114, 155 N. E. 
68 (1926); U. S. Nipissing Mines Co., 206 Fed. 431 (C..C. A. 2nd, 1913) ; 
Butterick Co. v. U. S., 240 Fed. 539 (D. C. N. Y. 1917) ; Foster & Son, Ltd. 
v. Commissioners of Inland Rev. [1894] 1 Q. B. 516; Gramophone & Type- 
writer, Limited v. Stanley, [1908] 2 K.B. 89. The distinction between a 
corporation and its stockholders for income tax purposes is a legal distinction 
of substance and not merely of form. Eisner v. Macomber, supra at page 
213; Appeal of Burge, 4 B. T. A. 732; BaLLeNTINE, LAw oF CoRPORATIONS 
(1927) 26. A loss sustained by the corporation is not deductible as a loss of 
the stockholders, Nixon v. Lucas, 42 F. (2d) 833 (C. C. A. 2nd, 1930), for 
the courts usually decline to look through the corporate entity to aid the very 
persons who established it. Note (1931) 44 Harv. L. R. 467. Ownership of 
all the stock of an operating company does not subject the holding company to 
an excise tax, U. S. v. Nipissing Mines, supra; Butterick Co. v. U. S., supra; 
or permit advances made to the operating company with which to pay its 
expenses to be deducted as a part of the “ordinary and necessary expenses” 
of the holding company, Walker v. Gulf & I. Ry. Co. of Texas, supra, in 
computing the excise tax with respect to the carrying on of business of such 
corporation. See also Houston Belt & Terminal Ry. Co. v. U. S., 250 Fed. 1 
(C. C. A. 5th, 1918). Control through the ownership of shares does not fuse 
the corporations, even when the directors are common to each. Kingston Dry 
Dock Co. v. Lake Champlain Transport Co., 31 F. (2d) 265 (C. C. A. 2nd, 
1929) ; U. S. v. Nnppissing Mines, supra. Ownership of a controlling interest in 
the shares of a domestic corporation is not enough to subject a foreign cor- 
poration to the tax. People v. American Bell Tel. Co., 117 N. Y. 241, 22 N. E. 
1057 (1889) ; People v. Kelsey, 101 App. Div. 205, 91 N. Y. Supp. 709 (1905). 
For, the operation of business through a subsidiary does not, necessarily, 
subject a parent corporation to the jurisdiction of the state. People v. Gil- 
christ, supra; Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333, 45 
Sup. Ct. 250 (1925). The fact that the subsidiary is engaged in manufacturing 
does not make the holding company a manufacturer under a tax statute. Aver 
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& Lord Tie Co. v. Commonwealth, 208 Ky. 606, 271 S. W. 693 (1925). Com- 
monwealth v. Muir, 170 Ky. 435, 186 S. W. 194 (1916) (accord on the 
corporate entity theory). A water company, the stock of which is owned 
exclusively by a city is, nevertheless, not exempt from taxation but is separate 
and distinct from the municipality. City of Louisville v. Lomsville Water Co., 
26 Ky. 425, 81 S. W. 698 (1904). See Loomis v. Callahan, supra. 

In Eisner v. Macomber, supra, at 213, Pitney, J. in speaking of stock 
dividends stated: “But, looking through the form, we cannot disregard the 
essential truth disclosed; ignore the substantial difference between corporation 
and stockholders; treat the entire organization as unreal; look upon stock- 
holders as partners, when they are not such; treat them as having in equity 
a right to a partition of the corporate assets, when they have none; and in- 
dulge the fiction that they have received and realized a share of the profits 
of the company which in truth they have neither received nor realized. We 
must treat the corporation as a substantial entity separate from the stock- 
holder, not only because such is the practical fact but because it is only by 
recognizing such separateness that any dividend—even one paid in money or 
property—can be regarded as income of the stockholder.” 

The tax cases, like problems of responsibility for fraud or for the acts 
of a corporation or its stockholders, can be solved, it seems, without “dis- 
regarding the corporate personality.” The corporate capacity is a legal fact, 
not a fiction. BALLANTINE, op. cit. supra 26. In the Palmolive case, even 
without the aid of the statute, the court could have upheld the assessment with- 
out looking “through the corporate veil.” In fact, language disregarding the 
entity is to be found in the opinion of the District Court but is absent in the 
opinion of Circuit Court of Appeals. The state has the power to tax the true 
income of the local corporation. But the income on the books of the com- 
pany does not, necessarily, represent the true taxable income. If business 
transactions result in profits, they are taxable. And, “if it can be shown 
that the contract really results in a disguised distribution of profits, the tax 
commission should be able to call the distribution by its true name, and assess 
accordingly.” United Fuel Gas Co. v. Railroad Comm. 278 U. S. 300, 320, 
49 Sup. Ct. 150 (1929). The tax authorities do not thereby disregard the 
distinct corporate entity. When the book figures are false or tend to show an 
untrue profit, the authorities use extrinsic facts and evidence to determine 
the true taxable income. The income being earned, it is rightly taxable regard- 
less of book entries which tend to distribute the profit to other corporations. 
See note discussing principal case (1932) 80 U. Pa. L. Rev. 892. 

Louts L. MELpMAN 


Below are listed notes or comments concerning recent Wisconsin law 
which have appeared in out-of-state journals: 


Subject Wisconsin authorities discussed Where published 

Unemployment Laws, Sp. Sess. 1931, c. 20, 26 Am. Pol. Sci. Rev. 300 
Compensation creating Wis. Star. c. 108. 30 Mich. L. Rev. 801 

Wills-Validity of Graef v. Kanouse, 238 N. W. 45 Harv. L. Rev. 1115 
contracts to 377 (1931) [followed in 30 Mich. L. Rev. 818 
suppress Taylor v. Hoyt, 242 N. W. 


141 (1932) ] 
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BANK STABILIZATION.—It would be time wasted to dwell upon the vital 
importance to society at large of a sound banking structure in so highly devel- 
oped a credit economy as ours. Perhaps never before has our banking system 
been subjected to such heavy responsibilities as during the past two and one-half 
years. Even before the present period of economic stress, revision of our 
state banking laws was needed; recently revision became imperative. 

A year ago the legislature by chapter 417, Laws 1931, appointed an interim 
banking committee which was to “make a thorough study of all phases of the 
present banking situation in this state and of laws relating thereto, [and to] 
give particular attention to the problem of chain banking and to the possibili- 
ties for strengthening the unit banking system.” It was directed to “consider 
needed amendments in our banking laws and measures which will more amply 
protect the investing and borrowing public” and was authorized “to inquire 
into any phase of the banking situation which it may deem advisable to in- 
vestigate”. 

Clothed with this ample mandate, the interim committee published its re- 
port October 14, 1931, and thereafter held public hearings throughout the state 
in order to ascertain the reaction to its report and to permit bills shortly to be 
prepared for the special session of the legislature to embody any desirable 
changes. The report was divided into three parts, the first of which dealt 
principally with the proposed organization of district clearing house associ- 
ations and with prohibitions of chain banking, the second with suggested 
changes in the laws relating to the banking department, and the third with mis- 
cellaneous changes affecting the conduct of banking, these last being 
recommended in large part by the Wisconsin Bankers’ Association . The legis- 
lature in special session, saw fit to enact legislation suggested in parts two and 
three only. This study will be limited to a consideration and, wherever possible, 
an interpretation of this legislation. 

The keynote of the new legislation is stabilization, primarily to serve the 
public convenience, safety, and necessity, and only secondarily to benefit private 
banking interests. 

1. Public Deposits. There are about ten thousand separate public fund 
accounts of every nature in Wisconsin banks. The average amount of public 
funds on deposit during the year 1931 was seventy million dollars. Banks used 
to bid for these funds and if they were approved as public depositories by 
the board of deposits or other governing group, were then required by !aw to 
furnish a surety bond to guarantee such public funds. Otherwise the treasurer 
of the fund was personally liable for losses. Because of the acuteness of the 
banking situation throughout the nation with its consequent severe losses to 
surety companies, there were fewer than ten companies writing public deposi- 
tory bonds in the fall of 1931. Premiums had soared as much as four hundred 
per cent and only a limited number of banks was able to get such accommoda- 
tion even at these prohibitive rates. The situation which public officials had to 
face, then, was one in which they had seventy millions of public funds oa 
deposit, which, in the majority of cases, were not adequately secured. The 
very stability of the state with all its governmental subdivisions was threatened. 

Chapter 1, Laws Special Session 1931, creating Wis. Star. c. 34, “Public 
Deposits,” provides, in brief, that henceforth the treasurer of any public fund 
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deposited in a public depository which had been designated by the proper 
governing board is to be relieved of liability for any losses resulting from the 
failure or insolvency of such public depository. The depository banks are no 
longer required to put up bonds or other security to guarantee such public 
funds and relieve the treasurers thereof from personal liability. Instead, each 
public depository is to pay into the state deposit fund quarterly a sum repre- 
senting a quarter of one per cent of the average daily balance of its public 
funds during the preceding three months. The public depository is to collect 
this premium from the public depositor. The fund is to be used solely for 
the reimbursement of losses resulting from the failure of any public depository 
to repay its public depositor on demand the full amount of its deposits. The 
idea is not wholly new. Wis. Stat. (1931) §14.44 (4) (now repealed), created 
by chapter 449, Laws 1925, had given public depositories of state funds the 
option of paying into such a fund in lieu of seeking professional bondsmen, 
but the new law extends this policy to “all public deposits.” Should experience 
show that the rate is too high or too low, the state board of deposits may 
change the rate accordingly. Thus in the long run the entire risk of loss will 
be carried by the public depositors themselves. The fund is administered by 
the state treasurer under the direction of the board of deposits, who may, 
under §34.06 (2), reinsure the risk. Payments into the fund for the first 
quarter, ending March 31, 1932, were about $151,000, despite the number of 
surety bonds still in effect. 

All state banking institutions, numbering some seven hundred, are auto- 
matically qualified to be designated as public depositories, while national banks 
are permitted to qualify by agreeing to comply with the provisions of Wis. 
Strat. c. 34 Limitations are placed on the amounts of public deposits permitted 
in any one bank, and provision is made for as equitable a distribution of 
public funds among the various depositories as possible, having reference to the 
maximum allowed, which is twenty per cent of the average daily balance of 
all deposits the preceding year, or twice the paid up capital and surplus, which- 
ever is smaller. 

Chapters 11, 18, and 25 of the special session laws immediately amended 
Wis. Stat. c. 34 to make its operation more flexible. For further details of 
this branch of the banking legislation, see Kuehl, Public Deposits under the 
State Fund Law, MipweEsTeERN BANKER, Feb. 1932, p. 11. 

2. Increased Powers of the Commissioner of Banking. Extensive addi- 
tions were made to the banking commissioner’s express powers. The clear 
purpose of the legislation was to enable the commissioner to take almost any 
steps which might be required to keep banks in operation in such a way that 
private and public depositors might enjoy a maximum of safety and conveni- 
ence. Chapters 10, 15, and 26 of the special session laws contain the enactments 
respecting the commissioner and the functioning of his department. 

‘Chapter 10, the principal of the three general banking acts, was drafted 
in substantially its present form by the interim committee and had the backing 
of the banking department and of the Wisconsin Bankers’ Association. A bank- 
ing review board, as described more fully hereafter, was created to advise the 
commissioner and review his acts. The existence of such a board with power 
to review his acts may encourage more vigorous proposals than could be 
expected when he had to act, as formerly, alone. 

Amendments to Wis. Stat. §220.05 contained in chapter 10, section 4, 
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empower the commissioner to have special audits and even partial audits made 
of any bank which, in his judgment, requires them, the costs of such examina- 
tions to be borne by the banks. Subsection 3 of §220.07, created by chapter 
10, section 7, enables the commissioner to require a bank carrying an asset 
on its books at an excessive value, to reduce the value to a realizable amount. 
Chapter 10, section 8, amending §220.08 (1), empowers the commissioner to 
make written recommendations to banks as to changes in their management 
or officers or employes where the safety or solvency of the bank is affected 
thereby and permits him to take over any bank which does not comply with 
such recommendations after a reasonable time has elapsed. The commissioner 
is directed to bring to the attention of the banking review board, in writing, 
any facts indicating the necessity or advisibility of taking possession of a bank, 
together with his own recommendations, and to carry out the board’s determi- 
nation. “Where in his opinion it is imperative in order to protect the public” 
that possession of a bank be taken at once, the commissioner may act without 
referring the matter to the banking review board. Any bank so affected may 
appeal to the board of review and thence to the circuit court of the county in 
; which it is situated. 

Chapter 10, section 9, creating §220.08(18), enables the commissioner to 
dispense with the three months’ notice to depositors and other unsecured credi- 
tors whenever a plan for reorganizing a bank which the commissioner has 
taken over has been approved, within ten days of its closing, by the owners of 
ninety per cent (as heretofore) of the deposits and unsecured claims. This 
provision enables smaller communities in particular to have banking facilities 
restored them in a very short time, and is a highly desirable speeding up 
of the old machinery. The same section, creating §221.25(3), empowers the 
commissioner to recommend and to assist in the consolidation or merger of 
banks, and to license “receiving and disbursing stations”, both of which matters 
will receive fuller mention hereafter. The commissioner is also required, 
§221.205, to bring to the attention of the board of review any information which 
might indicate criminal liability on the part of banks and their employes. 

Chapter 15, section 3, creating §220.065, as amended by chapter 26, sec- 
tion 1, exempts the commissioner from any civil or criminal liability for any 
, error in judgment or discretion made in good faith and upon reasonable 
grounds in any of his official acts. This should tend further to make the 
commissioner’s position one permitting broad independence of action. Chapter 
26, section 1, also permits the commissoner to waive the requirement of publi- 
cation of an application for a banking charter “when the bank to be organized 
is to replace, absorb or consolidate one or more existing banks”, thereby again 
enabling a community to have banking facilities restored to it with a minimum 
of delay. 

3. Banking Review Board. Chapter 10, section 1, makes provision in 
Wis. Start. c. 220, for a banking review board of five members. Section 2 
provides that the board is to be appointed with the advice and consent of the 
senate and that two members, at least are to have had five years’ banking 
experience. The duties of the board are “to advise with the commissioner of 
banking and others in respect to improvement in the condition and service 
of banks and banking business in this state and to review the acts and decisions 
of the banking commissioner and to perform such other review functions in 
relation to banking as may be provided by law”. 
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The board has the same powers of subpoenaing witnesses as are possessed 
by the industrial commission. Appeals from a final order or determination 
of the board are reviewable before the circuit court for Dane County except 
where a bank has been taken over against the will of its officers, when an 
appeal lies to the circuit court for the county in which the bank is located. 
The members of the board receive, besides expenses, a per diem allowance of 
fifteen dollars, the latter not to exceed nine hundred dollars a year. 

Subsequent sections of chapter 10 empower the board to review certain 
orders of the commissioner, as already set out. Most of its powers are of an 
advisory or consultative nature, but section 12, creating §221.01 (6), gives 
the board the power in the first instance to approve or disapprove the organi- 
zation of a proposed bank. Chapter 26, section 2, creating §220.085, permits, 
with the approval of the banking review board, any state bank or trust company 
to take advantage of any federal act designed for relief of banks (such as 
that setting up the Reconstruction Finance Corporation). 

In practice, the banking review board has been meeting one or more times 
each week. It keeps minutes and records of its orders and determinations. 
Those closest to it feel that in its short history it has performed for the banking 
system of the state, a service the importance of which cannot be doubted. How 
valuable an adjunct of the banking department the board will prove in times of 
lesser stress remains to be seen. 


4. Extension of the Waiver System. Chapter 15, section 3, creating 
§220.07 (16), sought to encourage the stabilization of banks which, though 
not insolvent, were in no position to withstand a “run,” that is, the withdrawal 
of deposits at a more rapid rate than is usual. The banking department and 
the banks themselves favored, as the most effective means of warding off runs, 
an extension of the “waiver.” This term describes an agreement whereby 
demand depositors change their credits to time deposits for a specified period, 
commonly thirty-three months, during which period the depositor may obtain 
a percentage of his credit at stated intervals. 

Wis. Stat. §220.07 (16) therefore provides: “Whenever the commissioner 
of banking, with a view to stabilizing and readjusting the banking structure 
of any bank, shall approve a stabilization and readjustment agreement,” such 
an agreement, if signed by persons owning eighty per cent of the deposits and 
unsecured credits owed by the bank, shall bind the remaining depositors and 
unsecured creditors. (Chapter 26, section 3, dispenses, for two years, even 
with the eighty per cent concurrence requirement.) The state or any govern- 
mental subdivision of it having public deposits in such a bank may, without 
waiving its rights under the Public Deposits law, join in an agreement of this 
nature. The waiver system, which without statutory support has been responsi- 
ble for keeping a considerable number of banks open during the past two years, 
is thus made completely effective despite minority opposition. 


5. Reorganization. The rapid reorganization of banks which have been 
taken over by the commissioner has likewise received legislative encouragement. 
As has been mentioned, §220.08 (18), created by chapter 10, section 9, now 
provides that where a plan for reorganization has been agreed upon within ten 
days after a bank has been taken over, the commissioner may forthwith approve 
such a plan and waive the usual three months’ notice. An amendment to 
§220.08 (15), created by chapter 15, section 2, authorizes the governing body 
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which has public deposits in such a bank to join in a reorganization plan, just 
as in the case of a stabilization agreement. 

6. Reduction in Number of Banks: (A) By consolidation or merger: 
Wis. Strat. §221.25 (3), created by chapter 10, section 9, provides that “in order 
to avoid a condition of oversupply of banks in any communty or area of the 
state”, the commissioner, after consultation with the banking review board may 
make recommendations to any state bank or trust company as to the advisibility 
of consolidation with other banks, and as to the terms of such consolidation or 
merger. The new subsection also authorizes the board of directors of any state 
bank or trust company to appropriate a reasonable amount of its assets to assist 
“in bringing about a consolidation or merger of banks or to aid in reorganiza- 
tion or in avoiding the closing of a bank where such action is deemed to be in 
the interests of safe banking, and the maintenance of credit and banking facili- 
ties in the county in which such bank is located.” Chapter 26, section 1, amends 
Wis. Strat. §221.01 (3) so as to waive the usual requirements of publication 
where a bank to be organized “is to replace, absorb or consolidate one or 
more existing banks”’. 

In these enactments the first end sought is to avoid an oversupply of banks; 
the second to encourage consolidation or merger where it will provide a county 
with credit and banking facilities, provided that such action be in the interests 
of safe banking; and finally, to speed up the machinery of organization where 
replacement, absorption or consolidation of one or more existing banks is 
involved. The absorption of a weaker by a stronger bank has been found 
desirable in a number of instances, and has prevented the weaker institution 
from having to go into insolvency at once, perhaps to be followed, in time, by 
the other. 

(B) By establishment of receiving and disbursing stations: Wis. Start. 
§221.25 (4), created by chapter 10, section 9, authorizes the commissioner, 
where the closing or cessation of business of a bank has deprived any village 
with a population of less than eight hundred persons of necessary banking 
facilities, to permit the operation, in such village, of a receiving and disbursing 
station by another bank. Such a permit is revocable at any time, may not be 
issued for more than three years, and may not be renewed “unless the com- 
missioner is satisfied that renewal of such certificate (rather than the organiza- 
tion of a new bank or any other method) is reasonably necessary to afford 
banking facilities in said community.” Should the deposits’of persons using 
such a station at any time exceed three hundred thousand dollars, the permit 
to maintain such station is to be revoked, and the station discontinued. No 
bank may operate more than three such stations, all of which must be within 
the county in which the bank is located. No chain bank may maintain such a 
station. 

The only business which may be transacted is the receiving and paying out 
of deposits, the issuing of drafts and traveler’s checks, and the cashing of 
checks and drafts. A bank operating such a station it liable for the deposits 
there made just as it would be had the deposits been made directly in the 
operating bank. 

It should be pointed out that this statute does not permit branch banking 
as some have thought. The sole purpose is to supply banking facilities of a 
carefully limited and restricted character to small communities which would 
otherwise be without any. The station is operated for the convenience of a 
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community. A provision forbidding the operation of a station within three 
miles of a bank which is actively engaged in business, though apparently de- 
signed to prevent competition, may prevent the only neighboring bank from 
getting a permit to open a station. Whether this banking substitute will be a 
permanent part of the revised banking structure of Wisconsin cannot now be 
said. That it has a useful temporary function to perform would seem apparent. 
One such station is already in operation, and application for others are now 
under consideration. 

7. Miscellaneous. Several minor changes in the banking law strengthen 
state supervision or in other ways increase stability and safety of operations. 

The policy of the state has been to have the expenses of operation of the 
banking department met by fees, assessments and charges for special audits. 
The situation of the past two years has greatly increased the expense of the 
supervision and assistance rendered by the state. Accordingly, chapter 10, 
section 4, amends §220.05, by providing new rates of fees, assessments and 
audit charges. 

Chapter 10, section 13, amends §221.01 (12) by increasing thz capital stock 
required before a new bank is organized, thus insuring more adequate capital 
facilities from the start. It also amends §221.29 (1) to limit new loans so 
that the total debt to a bank of any borrower excepting a municipal corporation, 
shall not exceed twenty (instead of thirty) per cent of its capital and surplus, 
and creates §221.29 (2) to require sworn financial statements before any 
unsecured loan of five hundred dollars or more is made or renewed. Chapter 
15, section 2, amends §221.37 to provide that before a dividend is declared by 
a bank, not less than one-tenth of its net profits for the preceding half year or 
other period covered by the dividend shall be carried to the surplus fund until 
the latter shall amount to fifty (instead of twenty) per cent of its capital 
stock. 

Chapter 10, section 14, creates §224.06 (1), providing that every employe 
of a bank whose duties require the receipt, payment, or custody of money or 
other personalty on its behalf shall give an adequate fidelity bond, the com- 
missioner of banking to approve the form, and the directors of the bank to 
approve the amount. 

To conclude, although the new laws may be regarded as _ emer- 
gency measures in the sense that the present crisis rendered their passage 
imperative, it is not correct to regard the new legislation as intended only for 
the period of crisis. While its immediate purpose is to assist in stabilizing 
the state’s banking institutions and protect depositors, in a larger sense it repre- 
sents a social experiment in which public safety and convenience have been 
placed above private interests. One of the most encouraging circumstances 
of the enactment of these laws has been the close co-operation of the Wis- 
consin Bankers’ Association, the banks themselves, and the depositors, both 
public and private, with the banking department. Without such co-operation 
the department would have been greatly handicapped, if not quite helpless, in 
some instances. That the new laws have already been surprisingly effective 
is suggested by the fact that Wisconsin has (May 16) entered upon its sixth 
month without a bank failure, that eight state banks have reopened since 
January 1, 1932, and that no other midwestern state at present has so many 
banks per capita open. 

Rosert B. L. Murpuy*. 


[*Attorney, Madison, Wis.] 
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INSURANCE—REPRESENTATIONS—CONCEALMENT-—W ARRANTIES—CONDITIONS 
—AND ExXceptTions.—The common-law doctrines of representations, conceal- 
ment, warranties, conditions, and exceptions, were originally developed in 
insurance law for the purpose of safeguarding the insurer in ascertaining and 
controlling the risk and loss. Vance, INsuRANCE (2nd ed. 1930) 334-8. The 
courts applied a strict construction to these devices, allowing forfeitures for 
immaterial breaches and technical defences, even when the insured acted in 
good faith. The harsh results which followed from such strict interpretation, 
especially in the case of warranties, caused a reaction in numerous states in 
the form of statutes designed to protect the insured. 3 CooLey, Briers on In- 
SURANCE (2nd. ed. 1927) 1939-43. In Wisconsin the reform took shape in 
Laws 1909, c. 288, creating Wis. Stat. §4202m, extended by Laws 1917, c. 67, 
to fraternal or benefit societies, and in 1923 renumbered §209.06. A comparison 
of the law of Wisconsin before and after the statute will serve to poirt out 
the changes that have taken place, the present state of the law, and the op- 
portunities for further judicial and legislative action. See (1918) 2 Marg. L. 
Rev. 118. 


I. Wisconsin Law Before the Statute. 


(A) Representations. Prior to the statute the great majority of Wisconsin 
decisions followed the general common-law rule of insurance, that a false 
representation, whether innocent or fraudulent, will render a policy voidable 
by the insurer, provided such false representation is material. Keeler v. Niagara 
Fire Ins. Co., 16 Wis. 523 (1863); Ryan v. Springfield F. & M. Ins. Co., 46 
Wis. 671, 1 N. W. 426 (1879). Any statement or representation is regarded 
as material which in any manner does or may influence the insurer in accepting 
or rejecting the risk. Keeler v. Niagara Fire Ins. Co., supra; McBride v. 
Republic Fire Ins. Co., 30 Wis. 562 (1872); Blumer v. Phoenix Ins. Co., 45 
Wis. 622 (1878) ; Ryan v. Springfield F. & M. Ins. Co., supra. See Hinman 
v. Hartford Fire Ins. Co., 36 Wis. 159 (1874) ; Schumitsch v. American Ins. 
Co., 48 Wis. 28, 3 N. W. 595 (1879); Murphy v. American Mut. Acct. Ass., 
90 Wis. 206, 62 N. W. 1057 (1895). Kelly v. Troy Fire Ins. Co., 3 Wis. 254 
(1854), requiring fraudulent misrepresentation for avoidance, is clearly con- 
trary to the weight of authority in Wisconsin and elsewhere. Vance, INn- 
SURANCE 363-4. A representation consisting of an erroneous opinion, belief, 
information, or of an intention unfulfilled, does not avoid the policy unless 
a fraudulent intent is proved in addition to the falsity and materiality of the 
statement. Vergeront v. German Ins. Co., 86 Wis. 425, 56 N. W. 1096 (1893). 
This is consistent with the general rule of representations, (that they must 
be false and material to avoid the policy), since such a statement relates to 
the insured’s state of mind, and can be false only if the insured’s mental state 
was not as represented. Thus, where the insured expresses an opinion that 
his property is of a specified value, Mechler v. Phoenix Ins. Co., 38 Wis. 665 
(1875) ; Vergeront v. German Ins. Co., supra, or that he is free from a certain 
disease,Archibald v. Mut. Life Ins. Co., 38 Wis. 342 (1870); Morrison v. 
Wis. Odd Fellows’ M. L. Ins. Co., 59 Wis. 162, 18 N. W. 13 (1884), or 
represents an intention as to future conduct, Wustum v. City Fire Ins. Co., 
15 Wis. 138, 144 (1862) (dictum),—the policy will not be avoided unless the 
material misrepresentation is also fraudulent, i. ¢. unless the insured did not 
entertain such an opinion, belief, or intention. See; however, Keeler v. Nia- 
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gara Fire Ins. Co., supra. A representation, strictly speaking, is no part of 
the contract, but precedes it and is the inducement to it. Blumer v. Phoenix 
Ins. Co., supra. A so-called “promissory” representation, on the other hand, 
is an undertaking by the insured, inserted in the policy, but not specifically 
made a warranty, to do or refrain from doing some act. Blumer v. Phoenix 
Ins. Co., supra. Such a statement is not properly a representation at all, but 
merely an executory provision of the contract. Cf. VANcE, INSURANCE 369-72, 
pointing out another interpretation of a promissory representation, i. ¢. a parol 
promise, not incorporated in the policy, as to future conduct or events, which 
is really a representation of intention, and can be avoided only if fraudulent 
and material. Promissory representations are often confused with promissory 
(or continuing) warranties, which are part of the contract itself. Blumer v. 
Phoenix Ins. Co., 45 Wis. 622 (1878), 48 Wis. 535, 4 N W. 674 (1880); 


Redman v. Hartford Fire Ins. Co., 47 Wis. 89, 1 N. W. 393 (1879). See 


(1918) 2 Marg. L. Rev. 118, 122-4. 


(B) Concealment. The Wisconsin courts have consistently upheld the 
general rule of concealment,—that the failure of the insured to disclose any 
material fact will avoid the contract if such non-disclosure or concealment is 
fraudulent. Knox v. Lycoming F. Ins. Co., 50 Wis. 671, 7 N. W. 776 (1881) ; 
Cayon v. Dwelling House Ins. Co., 68 Wis. 510, 32 N. W. 540 (1887) ; 
Campbell v. American Fire Ins. Co., 73 Wis. 100, 40 N. W. 661 (1888) ; 
Vankirk v. Citizens Ins. Co., 79 Wis. 627, 48 N. W. 798 (1891); Roloff v. 
Farmers’ Home Mut. Ins. Co., 130 Wis. 402, 110 N. W. 261 (1907), See 
Johannes v. Standard Fire Office, 70 Wis 186, 35 N. W. 298 (1887). Thus 
the rule of concealment differs from that of representations in requiring proof 
of an intent to defraud, in addition to materiality. Cf. with rule of conceal- 
ment in marine insurance, 3 Joyce, INsSuRANCE (2nd ed. 1917) 2942. Where 
a policy is issued without requiring the usual application to be filled out, and 
without making special inquiries as to the character of the risk, Alkan v. 
New Hamp. Ins. Co., 53 Wis. 136, 10 N. W. 91 (1881); Vankirk v. Citizens 
Ins. Co., supra; Johnson v. Scottish Union & Nat. Ins. Co., 93 Wis. 223, 67 
N. W. 416 (1896), or where the insurer receives an application with a material 
question therein left unanswered, or not fully answered, and issues its policy 
without further inquiry, Dunbar v. Phoenix Ins. Co., 72 Wis. 492, 40 N. W. 
386 (1888); French v. Fidelity & Cas. Co., 135 Wis. 259, 115 N. W. 869 
(1908), the duty of the insured to disclose material facts is not extended. The 
insured is under no obligation to disclose facts known to him, when such facts 
are known, or are reasonably believed by the insured to be known, to the insurer 
or its agent, Wright v. Hartford Fire Ins. Co., 36 Wis. 522 (1875) ; Harriman 
v. Queens Ins. Co., 49 Wis. 71, 5 N. W. 12 (1880) ; Johannes v. Standard Fire 
Office, supra. See McGowen v. Supreme Ct. of Indep. Order of Foresters, 
104 Wis. 173, 83 N. W. 775 (1879). Furthermore, the applicant for insurance 
is not obliged to disclose mere rumors, apprehensions, or expectations, so 
long as they are not founded on any special knowledge. See McBride v. 
Republic Fire Ins. Co., supra. 

(C) Warranties. Of all the devices for ascertaining and controlling the 
risk and loss of insurance, warranties present the most perplexing problems of 
interpretation. See (1906) 62 Centr. L. J. 479. They differ from representa- 
tions in several important respects. A warranty is a statement or promise 
set forth in the policy, or by reference incorporated therein, as to some fact 
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er condition upon the truth or performance of which the existence and con- 
tinuance of the contract is made to depend. VaANcE, INSURANCE 384-6; Blumer 
v. Phoenix Ins. Co., 45 Wis. 622 (1878). A representation is merely an in- 
ducement to the contract while a warranty is an inherent part of it. Blumer 
v. Phoenix Ins. Co., supra. A representation avoids the policy if it is not 
substantially true and is material to the assumption of the risk. Johnston v. 
Northwestern Live Stock Ins. Co., 94 Wis. 117, 68 N. W. 868 (1896), 107 
Wis. 337, 83 N. W. 641 (1900) (appeal after retrial). The untruth or non- 
fulfillment, in any particular, of a warranty renders the policy voidable by 
the insurer, wholly irrespective of the materiality of such provision or the 
materially of its breach. Johnston v. Northwestern Live Stock Ins. Co., 107 
Wis. 337, 83 N. W. 641 (1900). See French v. Fidelity & Cas. Co., supra. 
But a number of Wisconsin decisions have mitigated the effect of the technical 
common-law doctrine of warranty. Thus, where a provision of the contract 
is uncertain or ambiguous, it will be construed in favor of the insured, to 
avoid a forfeiture. Redman v. Hartford Fire Ins. Co., supra; French v. 
Fidelity & Cas Co., supra. Warranties as to conditions of health are con- 
strued with liberality. Cady v. Fidelity & Cas. Co., 134 Wis. 322, 113 N. W. 
967 (1908) (local affection not a local “disease” within meaning of a warranty, 
unless it had some bearing on the general health) ; French v. Fidelity & Cas. 
Co., supra (“bronchitis” does not include a prior acute attack of applicant, but 
is limited to the chronic disease) (“bodily infirmity” refers to a permanent and 
not a temporary disorder) (“sound condition physically” does not mean perfect 
health but indicates the absence of a serious disease). A warranty that 
statements in the application are a full and true exposition of all the facts 
relating to the risk, so far as they are known to the applicant, is merely a 
warranty of good faith and is restricted to such statements as are known to 
the applicant to be false. Redman v. Hartford Fire Ins. Co., supra. See 
Prieger v. Exchange Mut. Ins. Co., 6 Wis. 88 (1858). Furthermore, a war- 
ranty must form a part of the contract itself, and must clearly be intended 
by the parties as such. Blumer v. Phoenix Ins. Co., supra. The use of the 
word “warranty” in the policy will not show such intent, although conversely, 
there may be a warranty without the use of the word. Redman v. Hartford 
Fire Ins. Co., supra. In all doubtful cases a statement will be construed as a 
representation rather than a warranty. VANCE, INSURANCE 390. 

Warranties, besides being express, Johnston v. Northwestern Live Stock 
Ins. Co., supra, or implied, Merchants’ Mut. Ins. Co. v.-Sweet, 6 Wis. 670 
(1858) (that vessel is seaworthy at commencement of risk), are either affirma- 
tive or promissory (or continuing). An affirmative warranty is a statement 
relating to an existing fact or condition the untruth of which avoids the 
policy, i. e. renders the contract voidable at the option of the insurer. Blumer 
v. Phoenix Ins. Co., 45 Wis. 622 (1878), 48 Wis. 535, 4 N. W. 674 (1880) ; 
Johnston v. Northwestern Live Stock Ins. Co., 98 Wis. 117, 68 N. W. 868 
(1896), 107 Wis. 337, 83 N. W. 641 (1900). A promissory or continuing 
warranty requires the performance or omission of certain acts in the future, 
after the issuance of the policy, and operates as a subsequent condition of 
defeasance, rendering the policy voidable from the time of its breach. May 
v. Buckeye Mut. Ins. Co., 25 Wis. 291 (1870); Blumer v. Phoenix Ins. Co., 
supra; Redman v. Hartford Fire Ins. Co., supra; Johnston v. Northwestern 
Live Stock Ins. Co., supra. Where a promissory warranty, true when made, 
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has later been departed from, it has been held that the policy is not voidable 
unless the change increased the risk. Redman v. Hartford Fire Ins. Co., supra. 
This is a distinct step forward from the usual, strict doctrine of warranty. 
Moreover, in the absence of any clear proof of intention to the contrary, the 
courts will presume that the warranty is merely affirmative, relating to mat- 
ters at the inception of the contract, rather than promissory or continuing. 
Blumer v. Phoenix Ins. Co., supra, (note the contrasting opinions of Justices 
Taylor and Lyon). 

(D) Conditions. Conditions in insurance contracts, although often con- 
fused with warranties, differ from them in several features. Conditions fall 
into two classes: (1) conditions precedent, and (2) conditions subsequent. 
A condition precedent calls for the performance of some act or the happening 
of some event (a) before the contract shall spring into existence, Tomsecek 
v. Traveler’s Ins. Co., 113 Wis. 114, 88 N. W. 1013, 57 L. R. A. 455 (1902) 
(provision that policy shall not take effect unless first premium is paid while 
the insured is in good health); Redman v. Aetna Ins. Co., 49 Wis. 431, 4 
N. W. 591 (1880), or (b) before a remedial right arising from the breach of 
the contract can be enforced, Blakely v. Phoenix Ins. Co., 20 Wis. 206 (1866) 
(provision that copies of other policies covering the property must be furnished 
before a recovery could be had on the contract) ; Harriman v. Queen Ins. Co., 
supra; Benedix v. German Ins. Co., 78 Wis. 77, 47 N. W. 176 (1890). An 
affirmative warranty merely declares that a certain state of facts exists, and 
the non-existence of such facts merely makes the contract voidable on discovery 
of the breach, whereas the non-fulfillment of a condition precedent prevents 
the contract from coming into existence. Redman v. Aetna Ins. Co., supra. 
A condition subsequent, like a promissory warranty, operates as a condition of 
defeasance, making the policy voidable on the happening of some event, or 
the omission or doing of some act, after the inception of the policy. Wustum 
v. Fire Ins. Co., supra; Fuller v. Madison Mut. Ins. Co., 36 Wis. 599 (1875). - 
A provision avoiding policies for fraud in submitting proof of losses is a com- 
mon example of the condition subsequent. F. Dohmen Co. v. Niagara F. Ins. 
Co., 96 Wis. 38, 71 N. W. 69 (1897) ; Bannon v. Ins. Co. of N. America, 115 
Wis. 250, 91 N. W. 666 (1902) ; Newton v. Theresa V. M. F. Ins. Co., 125 
Wis. 289, 104 N. W. 107 (1905) ; Meyer v. Home Ins. Co., 127 Wis. 293, 106 
N. W. 1087 (1906). See Commercial Bank of Mil. v. Firemen’s Ins. Co., 87 
Wis. 297, 58 N. W: 391 (1894). Cf. Standard Fire Insurance Policy Law of 
Wisconsin, Wis. Stat. (1931) §203.31. The breach of a condition subsequent 
will avoid the policy, but it, as well as a breach of warranty, Goldman v. 
Fidelity & O. Co., 125 Wis. 390, 104 N. W. 80 (1905), must be specially 
pleaded and proved by the insurer, Redman v. Aetna Ins. Co., supra; Cannon 
v. Home Ins. Co., 53 Wis. 591, 11 N. W. 71 (1881), whereas it is for the 
insured suing on the policy to plead and prove performance of a condition pre- 
cedent, May v. Buckeye Ins. Co., supra; Harriman v. Queen Ins. Co., supra. A 
general allegation that the plaintiff has duly performed all conditions precedent 
suffices. Schobacher v. Germantown Farmers’ Mut. Ins. Co., 59 Wis. 90, 17 
N. W. 969 (1883). A breach of a condition invalidates the contract only if 
both the condition and breach are material, while a breach of warranty permits 
a forfeiture regardiess of the materiality of the warranty or breach. VANCE, 
INSURANCE 398-400; Copp v. German Amer. Ins. Co., 51 Wis. 637, 8 N. W. 
127 (1881). Moreover, conditions of forfeiture, inserted in the policy by the 
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insurer, must be plain, easily understood, and free from ambiguity. Schafer 
v. Phoenix Ins. Co., 53 Wis. 361, 10 N. W. 381 (1881). Where the perform- 
ance of a condition or its construction is in doubt, the doubt will be resolved 
in favor of the insured. Appleton Iron Co. v. British Amer. Assur. Co., 4 
Wis. 23, 1 N. W. 19 (1879); Wakefield v. Orient Ins. Co., 50 Wis. 532, 7 
N. W. 647 (1880); Kircher v. Milwaukee M. M. Ins. Co., 74 Wis. 470, 43 
N. W. 487 (1888); Commercial Bank of Mil. v. Firemen’s Ins. Co., supra. 

(E) Exceptions. Few decisions in Wisconsin deal with the subject of 
exceptions, but the general rule seems clear and settled. See Vance, [Nsur- 
ANCE 405-6. An exception is a stipulation in the policy withdrawing from the 
coverage of the contract some specific risk which the underwriter is unwilling 
to assume. Button v. Amer. Mut. Acci. Ass., 92 Wis. 83, 65 N. W. 861 (1896) 
(provision that policy shall not cover intentional injuries) ; Butero v. Travelers’ 
Acci. Ins. Co., 96 Wis. 536, 71 N. W. 811 (1899) ; Cady v. Fidelity and Cas. 
Co., supra. The occurrence of a breach of warranty or condition renders the 
entire contract voidable at the election of the insurer, but the occurrence of 
an excepted peril does not in the least affect the binding force of the contract. 
If a loss happens due to, or during, the existence of an excepted risk, it falls 
outside the coverage of the policy, and the insurer is not liable. McCoy v. 
Northwestern Mut. Reiief Ass., 92 Wis. 577, 66 N. W. 697, 47 L. R. A. 681 
(1896). Waiver or estoppel may prevent the forfeiture of a contract for 
breach of a condition or warranty, but neither doctrine applies to exceptions. 
McCoy v. Northwestern Mut. Relief Ass., supra. 


II. Present State of the Law. 


The present statute, Wis. Stat. (1931) §209.06, provides: 

“(1) No oral or written statement, representation, or warranty made by 
the insured or in his behalf in the negotiation of a contract of insurance shall 
be deemed material or defeat or avoid the policy, or prevent its attaching 
unless such statement, representation, or warranty was false and made with 
actual intent to deceive or unless the matter misrepresented or made a war- 
ranty, increased the risk or contributed to the loss. 

“(2) No warranty incorporated in a contract of insurance relating to any 
fact prior to a loss shall defeat or avoid such policy unless the breach of such 
warranty increased the risk at the time of the loss, or contributed to the loss, or 
unless such breach existed at the time of the loss. 

“(3) The Provisions of this section shall apply to Gene or mutual 
benefit societies.” (Peterson v. Indep. Order of Foresters, 162 Wis. 562, 156 
N. W. 951 (1916) ). Cf. Wis. Star. (1931) §§203.01, 204.31, 209.07. See 
(1932) 32 Con L. Rev. 522; (1932) 12 B. U. L. Rev. 298. 

The obvious intent of the legislature in enacting this statute was to 
eliminate various technical defences interposed by insurers to defeat recovery 
by the insured on the policy. Pagel v. U. S. Cas. Co., 158 Wis. 278, 148 N. W. 
878 (1914). The harshness of the common-law doctrine of warranty, for 
instance, had been frequently recognized by the courts, but since the warranty 
was part of the contract of the parties, the courts felt powerless to relieve 
against it except by a liberal interpretation of the contract itself. The statute 
undoubtedly effected a substantial change in insurance law, preventing for- 
feitures in many instances, but the ambiguity of its language has left the 
present rules regrettably vague. 
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(A) Representations. As applied to representations, the statute has been 
construed to mean that a material misrepresentation will avoid the policy 
either (1) if it is made with a fraudulent intent on the part of the insured, 
or (2) if it increased the risk, or (3) if it contributed to the loss. Thus, a 
material false statement made with intent to deceive and defraud, avoids the 
policy. Monahan v. Mut. Life Ins. Co., 192 Wis. 102, 212 N. W. 269 (1927) ; 
Conklin v. New York Life Ins. Co., 200 Wis. 94, 227 N. W. 251 (1929); 
Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co., 203 Wis. 319, 234 N. W. 364 
(1931). A material misrepresentation, not made with intent to deceive, does not 
avoid the policy unless it increased the risk or contributed to the loss. Whinfield 
v. Mass. Bonding & Ins. Co., 162 Wis. 1, 154 N. W. 632 (1916); Olsen v. 
Herman F. M. Ins. Co., 187 Wis. 15, 203 N. W. 743 (1925); Demirjian v. 
New York Life Ins. Co., 236 N. W. 566 (Wis. 1931). See Peck v. Hartford 
Acci. & Indem. Co., 241 N. W. 372 (Wis. 1932). See, however, Fehrer v 
Midland Cas. Co., 179 Wis. 431, 190 N. W. 910 (1923) (common-law rule 
applied without any reference to the statute). It should be noted that, to 
avoid the policy on the ground of a misrepresentation, two elements must 
always be proved: (1) that the false statement was material to the risk, 
i. e. influenced the insurer in assuming the risk or fixing the premium, and 
(2) that the misrepresentation either (a) was made with intent to deceive 
or (b) increased the risk or (c) contributed to the loss. Usually a fraudulent 
state of mind must be proved (subjective test) to constitute an “actual intent 
to deceive” within the statute, unless the fraud is so apparent that the insured 
is deemed as a matter of law to have intended to deceive the insurer (objective 
test). Monahan v. Mut. Life Ins. Co., supra; Conklin v. New York Life Ins. 
Co., supra. It seems to be well settled that the risk is necessarily increased if 
questions material to the risk are answered falsely. Demirjian v. New York 
Life Ins. Co., supra. See McKnelly v. Brotherhood of American Yeomen, 160 
Wis. 514, 152 N. W. 169 (1915); McGinty v. Brotherhood of Railway Train- 
men, 166 Wis. 83, 164 N. W. 249 (1917). It does not follow that, because 
an applicant makes a false statement which influences the insurer in assuming 
the risk, the physical hazard is necessarily increased or the loss contributed to. 
See Thayer v. Providence Ins. Co., 70 Me. 531 (1879); Davis v. Aetna Mut. 
Fire Ins. Co., 68 N. H. 315, 44 Atl. 521 (1895). On principle it seems that 
only that which actually makes the risk more hazardous can be said to increase 
the risk, and only that which has a definite causal bearing on the loss, really 
contributes to the loss. 

A literal interpretation of the Wisconsin statute might dispense with the 
necessity of proving that a misrepresentation is material to the risk, it being 
sufficient to show that it is made fraudently, or increases the risk, or con- 
tributes to the loss. Following such a literal construction, some courts in 
other states have held that a fraudulent, immaterial misrepresentation is fatal 
to the insured’s rights. See VANcE, INsuRANCE 395-8. Such a construction 
is less liberal to the insured than was the common-law rule, and seems clearly 
contrary to the legislative intent. Johnson v. Nat. Life Ins. Co., 123 
Minn. 453, 457, 144 N. W. 218 (1913). Although the rule in Wisconsin has 
not been distinctly enunciated, the court seems ta hold that the materiality 
of the misrepresentation must be proved, in addition to a fraudulent intent. 
Conklin v. New York Life Ins. Co., supra; Monahan v. Mutual Life Ins. Co., 
supra. At least no case has been decided in which the court says that materi- 
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ality of the false representation is not essential. If this is the doctrine of the 
Wisconsin court, it is clearly correct on principle, and is in line with the 
weight of authority in other jurisdictions where similar statutes are in exist- 
ence. VANCE, INSURANCE 394-8; CooLey, Briers ON INSURANCE 1937. How- 
ever lacking in precision and clarity the language of the Wisconsin statute may 
be, it is evident that there was no intent to increase the rigor of the common- 
law rule to the prejudice of the insured. 

(B) Concealment. Section 209.06 does not apply to the doctrine of con- 
cealment in the negotiation of the insurance contract. An analysis of the 
decisions since the statute was passed shows that cases involving a non-dis- 
closure of facts in the application for a policy, do not allude to the statute, 
but are decided on the well-settled common-law principle—that the failure 
of the insured to disclose any fact, will not avoid the policy, unless such con- 
cealment is both fraudulent and material. Kludt v. German Mut. Fire Ins. Co., 
152 Wis. 637, 140 N. W. 321 (1913) ; Case v. Meany, 165 Wis. 143, 161 N. W. 
363 (1917) ; Colium v. Nat. Fire Ins. Co., 181 Wis. 425, 195 N. W. 333 (1923). 
See Farley v. Spring Garden Ins. Co., 148 Wis. 622, 134 N. W. 1054 (1912) ; 
Denoyer v. First Nat. Acci. Co., 145 Wis. 450, 130 N. W. 475 (1911). It may 
be noted that the common-law rule of concealment contains the elements of 
one of the tests for misrepresentations under the statute, namely, fraudulent 
intent and materiality. 


(C) Warranties. Warranty cases which have arisen since the passage of 
section 209.06 are very few, and fail to clarify the meaning of the statute. 
The Wisconsin statute seems to make a distinction between a warranty made 
“in the negotiation of a contract” (sub-section (1)), and one “incorporated 
in a contract” (sub-section (2)). No other state has a statute with a pro- 
vision similar to sub-section (2) of 209.06. See CooLtry, Briers on INSURANCE 
1939-43. The difference becomes rather anomalous when it is considered that 
a warranty, to be given effect, must be incorporated in the contract, either 
expressly or by reference. Blumer v. Phoenix Ins. Co., supra. Moreover, 
sub-section (2) applies merely to those warranties which relate to facts prior 
to a loss. If this provision is to be given effect, it would seem that a warranty 
relating to any fact subsequent to the loss (i. e. that an act shall be done or 
continue to be done after loss) is not within the statute, and therefore must 
receive the common law construction. This question has not yet been presented 
in any reported case, but it is difficult to perceive why the distinction should 
exist. . 

Two possible constructions seem open to the court in the application of the 
statute to insurance warranties. The court might totally disregard sub-section 
(2), referred to (on another point) in but one case, Siruebing v. American 
Ins. Co., 197 Wis. 487, 222 N. W. 831 (1929), and place all warranties upon 
substantially the basis of representations. To reach this result the court 
might hold that the rule of sub-section (1) applies to all warranties, whether 
or not they are incorporated in the policy, by construing the phase, “in the 
negotiation of a contract” to include the policy itself. This result has been 
reached under the Massachusetts statute (similar to sub-secton (1)). Everson 
v. Gen. Acci. F. & L. Assur. Corp., 202 Mass. 169, 172, 88 N. E. 658 (1909). 
The Wisconsin court seems faintly to have intimated that it would make such 
an interpretation. Pagel v. U. S. Cas. Co., supra (citing Everson v. Gen. 
Acci. F. & L. Assur. Corp., supra.). See, however, the confusing language 
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of Whinfield v. Mass. Bonding & Ins. Co., sues (indicating by dicta that 
the common-law rule of warranty still exists). if the construction of the 
Massachusetts court were followed, sub-section (2) would become superfluous, 
and the post-statute doctrine of representations would apply to warranties. 
Such an interpretation would be in accord with the legislative intent to miti- 
gate the harshness of the common-law rule of warranty and would be in line 
with the liberal construction placed on such remedial statutes by other courts. 
See Vance, INSURANCE 394. 

A different construction, however, might be adopted by the court. The 
court might hold that sub-section (1) applies only to warranties in the appli- 
cation, which are incorporated in the policy itself by reference or by attach- 
ment of the application to the policy (see Wis. Star. (1931) §204.31), and 
that sub-section (2) applies merely to those warranties, relating to facts prior 
to the loss, which appear in the body of the policy itself. This would lead to 
a more conservative result, for in the case of a warranty falling under sub- 
section (2), it would be sufficient to avoid the policy either if the breach of 
warranty increased the risk at the time of the loss, or contributed to the 
loss, or existed at the time of the loss. Furthermore, the common-law rule 
would still apply to warranties concerning facts subsequent to the loss. Thus 
an immaterial breach, or one made in good faith, might still prove fatal to 
the rights of the insured. The common-law rule would siill retain much of its 
severe sting. 

(D) Conditions. The cases which involve a forfeiture of the policy on 
account of the breach of a condition precedent, do not mention §209.06. See 
for example, United Amer. Fire Ins. Co. v. Amer. Bonding Co., 146 Wis. 576, 
131 N. W. 994 (1911) ; Emmons v. Farm. Mut. Fire Ins. Co., 173 Wis. 589, 181 
N. W. 732 (1921); Friede v. Mercury Ins. Co., 201 Wis. 65, 228 N. W. 749 
(1930). Consequently it may be presumed that the statute does not apply to 
conditions, and that the common-law rule still prevails as to them. Other 
courts, however, reject the distinction between warranties and conditions, hold- 
ing that such a provision as sub-section (1) applies also to conditions. VANCE, 
InsuRANCE 400-02. Mut. Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440 
(1922) (condition precedent) ; Welch v. Metropolitan Life Ins. Co., 165 Mo. 
App. 233, 147 S. W. 147 (1912) (condition precedent). 

(E) Exceptions. Similarly, those cases since the passage of the instant 
statute, which relate to excepted perils in policies, do not refer to the statue; 
and the same inference may be drawn as in the case of conditions. Jahns & 
Knuth Co., v. Amer. Ins. Co., 182 Wis. 556, 193 N. W. 567 (1929); Frozine 
v. St. Paul F. & M. Ins. Co., 195 Wis. 494, 218 N. W. 845 (1928) ; Filipkowski 
v. Springfield F. & M. Ins. Co., 183 Wis. 313, 197 N. W. 719 (1924). See 
Jaeger v. Farmers’ M. Town F. Ins. Co., 183 Wis. 313, 197 N. W. 719 (1924) ; 
Blue Mound F. S. Co. v. Farmers’ M. C. Ins. Co., 195 Wis. 615, 219 N. W. 
227 (1928). It has been held that an excepted peril is not a warranty within 
sub-section (2) of the statute. Struebing v. American Ins. Co., supra. 

The statute forms part of the insurance contract, Olson v. Herman F. M. 
Ins. Co., supra, but the rule that insurance policies will be construed favorably 
to the insured does not apply to a standard or statutory policy. Frozine v. 
St. Paul F. & M. Ins. Co., supra. See also Pagel v. U. S. Cas. Co., supra. 

The following in the form of a statute would incorporate the more liberal 
interpretation of the Wisconsin Court and eliminate the ambiguities of the 
present statute: 
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(1) No cral or written misrepresentation or breach of warranty shall 
defeat or avoid a contract of insurance unless the misrepresentation or the 
warranty (1) was material to the risk and (2) either (a) was made with an 
actual intent to deceive the insurer or (b) increased the risk or (c) contributed 
to the loss. 

(2) No breach of a condition precedent or subsequent shall defeat or 
avoid a contract of insurance unless the condition was material to the risk 
and increased the risk or contributed to the loss. 

(3) The provisions of this section shall apply to fraternal or mutual 
benefit societies. 

Gorpon SINYKIN 


NEWS OF THE WISCONSIN LAW SCHOOL 


Facu_tty MoveMeNts—Dean Lloyd K. Garrison plans to attend the Bar 
Association convention in June. He will take up his duties in Madison some 
time in August. John E. Mulder is leaving to enjoy a special fellowship at 
Columbia Law School in 1932-33. No other changes in staff are in view. 

Law ScHoot BANQuET AND Corr Exections—The annual Law School 
dinner was held in the Memorial Union on the evening of April 28. Ernst J. 
von Briesen, for the Law School Association, after presenting the newly elected 
officers of the Association—Robert K. Cullen, President, Arthur A. Blied, 
Vice-President, and Kenneth McLeod, Secretary—, read a message from Dean 
Garrison, and introduced Professor Page as toastmaster. 

After some lighter entertainment, Theodore W. Brazeau of Wisconsin 
Rapids discussed “Trial Experiences”, and briefer speeches were made by 
Justice Wickhem and President Frank. 

The Order of the Coif announced the election of the following students 
of the senior class on the basis of their superior scholarship: Myron Eugene 
Baker, Mary Eschweiler, Theophil Carl Kammholz, William Miles Lambert, 
Adriana Orlebeke, Marvin Peter Verhulst, Francis John Wilcox. (At their 
initiation on May 12, honorary membership was conferred upon Public Service 
Commissioner David E. Lilienthal.) 

The evening ended with the presentation to Professor Rundell of a pipe 
and tobacco as a token of appreciation from the students whose Law School 
days have been spent under his administration. 
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STATE BAR ASSOCIATION 


AN INVITATION TO NEW ATTORNEYS 


Our appeal this month is particularly to the 1932 Law School graduates 
and to those lawyers throughout Wisconsin who are not yet members of the 
State Bar Association. By joining the Association now, you may receive the 
many services and publications offered by it, and dicussed in the free Hand- 
book which you may obtain from the Secretary upon request. 


Membership in the Association may be acquired in two ways: 


1. By joining a local bar association which is affiliated with the State 
Association. 


2. By joining the State Association as an individual. 


A member of the bar in an affiliated district may join the State Association 
only through membership in the local association. A member of the bar in 
an unaffiliated district may join the State Association as an individual by sign- 
ing a membership application card, having two other members of the Associ- 
ation sign as indorsers, filing the card with the Secretary, and paying the mem- 
bership fee. One who has paid dues in the Association for 25 years is entitled 
to life membership, and is exempt from further payment of dues. 

Dues are $5.00 per year for individual membership, and $3.00 when one 
joins through an affiliated association. However, in either the individual or the 
affiliated membership, the dues in the State Association for the first five years 
of a lawyer’s admission to practice are only $2.00 a year. 

The State Bar Association is organized as follows: The officers are a 
president, a vice president for each judicial circuit, a secretary, a treasurer; 
and an executive committee, which consists of the president, secretary and 
treasurer, the retiring president, and the chairman of each standing committee. 
The executive committe conducts the affairs of the Association, subject to the 
constitution and by-laws. 

The annual meeting of the Association is held each June. This year it will 
be held at Oshkosh, June 22-24. A varied program for the convention includes 
discussions and speeches on subjects of fundamental interest to the lawyer, 
reports of investigations conducted by committees of the Association, and social 
get-togethers, where members and their families may meet each other infor- 
mally. 

We suggest to you, therefore, newly admitted members of the Bar, that 
you take steps to join the Association at once, so that you may participate in 
its benefits, and so that it may serve you as it serves others, from the beginning 
of your professional career. We congratulate you upon your admission to 
our profession, and wish you all success in your work. 


J. L. Jouns, Chairman, Membership Committee, Appleton, Wis. 
Gitson G. Graster, Secretary and Treasurer, Madison, Wis. 
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THE LAW SCHOOL 


OF 


The University of Wisconsin 


The sixty-fourth regular session of the Law School th open September 
21, 1932. The regular course of study covering a period of three years leads 
to the degree of Bachelor of Laws. Candidates for the degree must present 
credits equivalent to three years of college work in addition to a four-year 
high-school course. 


A six-year combined course in Letters and Science and Law leads to 
the degrees of Bachelor of Arts and Bachelor of Laws. 


Students who can present two years of college work, required of all 
applicants for admission to the bar examination in Wisconsin, will be ad- 
mitted as special students, and thus enabled to prepare themselves for the 
bar examination. 


For futher information address the Dean of the Law School, Madison, 
Wisconsin. 




















THE LAW SCHOOL 


OF 
The University of Wisconsin 


Announces the twenty-fifth annual summer session, June 20 to August 
26, 1932, a period of ten weeks, equivalent in residence and subject-credit 
to one-third of a university year. 


Courses are offered to beginning and advanced students. 


The same entrance requirements are in force as for the regular session. 
The summer session offers an opportunity to those who for any reason can 
not attend the regular session, to secure systematic training in fundamental 
legal topics; and to regular students, the chance to shorten the calendar 
period of residence. The following courses will be offered. 





FIRST YEAR 





Contracts and Personal Property 


SECOND AND THIRD YEARS 








Constitutional Law, Conveyancing, Damages, Equity II, 
Partnership, Persons, Quasi-Contracts, Trusts BS 





For further information, address 
Dean of the Law School, Law Building, Madison, Wis. 








~ 


a 
ae 


Se ete 




















% 





- 


_ 


—— So 


a 


—a—. eee 





0 ye” otee 


